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FRANCES KELLOR 


First Vice President of the American Arbitration Association 
 _ 


In the preface to her last book “American Arbitration—Its His- 
tory, Functions and Achievements”, Frances Kellor wrote: “On 
Rockefeller Plaza, overlooking a scene made gay by skaters and 
solemn by the flags of all nations, where a fountain plays in summer 
and Christmas trees are lighted and carols are sung in winter, there 
functions an institution unique in the history of keeping peace and 
goodwill among men This institution is the headquarters of 
the American Arbitration Association and its affiliated systems.” 

How did this institution come to be? That is the story of Frances 
Kellor, nowhere written, but alive and to be remembered by all those 
who knew her. 

When she first became interested in arbitration, in the early 1920's, 
she saw in it an instrument, modest perhaps in itself, but powerful 
in its potentials to bring to a world, disillusioned after World War I, 
a constructive approach to peace. She was led to this recognition 
naturally through her rich background of human experience. She 
brought with her a rare combination of mind and spirit; practical 
executive ability of the highest order, coupled with an imagination 
fired by a vision of peace and friendship throughout the world. 

What was there to know about arbitration? How did it work? 
Why was it good? Who used it and how? How could it be helpful 
where it was not yet used and known? How could a better knowl- 
edge and understanding of it be brought about? These were the first 
problems Frances Kellor tackled with incredible energy, in the first 
years of the young American Arbitration Association, between 1926 
and 1929. 

The milestones of progress that mark this period are surveys of 
state arbitration, under the auspices of leading educational institu- 
tions, and the volumes, “Arbitration Year Book” (1927) and “Sug- 
gestions for the Practice of Arbitration” (1928) and the beginnings 
of a National Panel of Arbitrators. 

Ready to build upon this underlying structure of study and research, 
the Association ran into the depression years. The difficulty of con- 
tinuing the work seemed almost insurmountable—but not to Frances 
Kellor. 

She had all the qualities of a fighter who knew not the meaning of 
“defeat”. With her undaunted courage and enthusiasm, she won the 
loyal and general support of the men and women serving on the Board 
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of Directors of the Association with her, and through the difficult 
1930’s, the American Arbitration Association, in the face of the 
greatest odds, made further progress. 

In 1931 the Code of Arbitration Practice and Procedure appeared ; 
in 1934, the Association cooperated with the Pan American Union in 
creating the Inter-American Commercial Arbitration Commission, 
thus expanding the system of arbitration to Latin America; in 1937, 
this Journal was started. 

In 1940, it seemed as if all her dreams were coming true. The 
Motion Picture Arbitration System gave the Association an unpre- 
cedented opportunity for expansion in the United States, and stabili- 
zation of the Association’s finances brought the possibilities of inter- 
national expansion closer. 

When World War II closed the avenues to international progress 
and gravely limited the possibilities of commercial arbitration at home, 
others might have been discouraged. Not so, Frances Kellor. To 
her this was just another hurdle to be overcome and a new oppor- 
tunity to be met. “Arbitration in Action” which is still, today, the 
classical handbook for all students of arbitration, was published in 
1941. By that time the Association was making for itself a vital place 
in labor arbitration, in the war industries throughout the country. 

The 1940’s saw immense development in arbitration. The increase 
of interest here and abroad brought opportunity upon opportunity. 
In 1943, the Canadian-American Commercial Arbitration Commission 
was established, and during the late Forties service arrangements for 
international commercial arbitrations were greatly expanded. When 
at the end of 1949 the Motion Picture Arbitration System was dis- 
continued and the Association had to face the fact that with decreased 
funds its work might have to be curtailed, Frances Kellor’s fighting 
quality again came to the forefront. 

In less than a year, the difficulties of adjustment had been over- 
come. The 25th Anniversary Year of the Association—1951—saw 
an organization headed by leaders of industry, labor and the profes- 
sions, with a balanced budget, a constructive plan of operation and 
unquestioned leadership in the field. 

Frances Kellor, gravely ill during the greater part of 1951, directed 
the work of the Association during this Anniversary Year. She died 
on the 4th day of 1952, envisioning a future of ever expanding service. 

She was no believer in monuments and inscriptions. It is for those 
who remain with the American Arbitration Association to carry on 
the work, inspired by her courage and leadership, and to build one 
word “Arbitration” into a living monument to the memory of 
Frances Kellor. 


The Chamber of Commerce and Arbitration 


in the Defense Economy 


Robert P. Patterson* 


Former Secretary of War 


It is indeed appropriate that arbitration should be the first sub- 
ject formally presented to you after the sounding of the keynote of 
your Convention by your President. Mr. Press’s theme, “The Chal- 
lenge of Organization Leadership” is timely and historically signifi- 
cant. It was the leadership of the Chamber of Commerce of the 
State of New York that preserved and promoted arbitration in our 
country and twenty-five years ago aided in the organization of the 
American Arbitration Association. It is history that in 1768 King 
George of England granted a charter to the Chamber of Commerce 
of New York and that same year an arbitration committee was estab- 
lished to settle disputes between merchants of the colony. It is also 
history that in 1920 it was the Chamber of Commerce of the State 
of New York together with the State Bar Association, that secured 
the amendment of our state law to make enforcible an agreement to 
arbitrate future disputes. This permitted business men to include in 
their contracts a binding provision that any controversy arising out 
of the contract would be settled by arbitration. 

As a practicing lawyer I have included such clauses in contracts 
for my clients not only in the United States but also in agreements 
drafted in London and Paris. It has become an almost automatic 
procedure to write provisions for arbitration under the rules of the 
American Arbitration Association in our contracts. For the third 
time in my life and the lives of many of you we are in a period of 
intense activity connected with a world crisis. We are once again 


* Address at the Convention of the American Chamber of Commerce Exe- 
cutives, held in New York, September 24, 1951. 
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engaged in an effort to preserve freedom. If arbitration was needed 
before, it is doubly needed today. Nothing is more important in 
our defense mobilization effort, and we are only in the beginning of 
it, than unity and peace in our domestic affairs. A dispute concerns 
not merely the immediate parties; it frequently affects an entire 
industry. In my experience in the War Department when I was 
concerned with contracts for supplies and equipment of over 100 
billion dollars, necessary equipment was delayed on many occasions 
because of failure to supply some small part. Our methods of busi- 
ness, involving as they do the assembly of parts from many small 
manufacturers, make it most important that delays in delivery be 
eliminated. Any dispute that might interfere with prompt delivery 
must be settled swiftly. Voluntary arbitration, arbitration by agree- 
ment of the parties is the way. 

How does it work? Rules and procedures are simple. The arbi- 
tration of disputes is assured by the simple expedient of writing an 
arbitration clause into business contracts. Such clauses are simple 
agreements to arbitrate any dispute which may arise out of the con- 
tract and a pledge to accept the resultant award as final and binding. 
If no such clause is included in the business agreement, parties may 
still agree to arbitrate a dispute that may arise by executing a special 
agreement after the dispute has arisen. 

During the last war I recall a dispute between a contractor and a 
subcontractor. The work was for production of an anti-aircraft gun. 
The subcontractor had expanded his plant several times to take on 
additional war orders, but unfortunately his record-keeping had not 
kept step. A dispute arose regarding his accounting for money ad- 
vanced and charges made. His banks stopped his credit, and the 
contractor refused any further advances. It looked as if he would 
have to go out of business. The dispute reached Washington and 
an official of the War Production Board in examining the matter 
discovered the arbitration clause in the contract. He telephoned the 
parties and the Arbitration Association. In a few days three arbi- 
trators assembled in Syracuse, New York, where both parties were 
located. After three days of hearing, the arbitrators, two mechanical 
engineers with practical production experience and the other an ac- 
countant also familiar with machine shop practices, handed down their 
award. In the meantime, with the knowledge that the dispute would 
be determined promptly and expertly, money was advanced and the 
work went on. Both parties were represented by attorneys in the 
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proceeding and I think the comments of those attorneys were most 
significant. Said one: “I doubt if my opponents and myself ever left 
a court room with a greater sense of satisfaction as to the treatment 
accorded us, as to the evident comprehension by the tribunal of the 
entire situation and as to the very apparent determination by that 
tribunal to render a just verdict.” Said the other: “To use the ver- 
nacular, the whole proceeding was an ‘eye opener’ to me. I never 
realized that so much could be accomplished in so short a time and 
done so well. This proceeding made a convert out of me.” 

Disputes arising out of military contracts are not the only ones 
that may impede our mobilization effort. The risk of misunderstand- 
ing is present in every business transaction. A delay in delivery, a 
change in material or of production methods may arouse dissatisfac- 
tion and discord. A dispute, like a fire, breaks out without warning 
and if the means are not at hand it may cause heavy loss. Loss of 
good will, expensive litigation and long delays are frequently the 
result. Arbitration is a dispute extinguisher. The arbitration 
clause in the contract will ensure a prompt settlement. It costs 
nothing to include a clause, but it saves enormously in time, money 
and good will when a dispute arises. 

Never before in the history of our country has there been a 
clearer and more urgent need to settle disputes promptly and to 
promote understanding and good will. Every Chamber of Com- 
merce strives for the betterment of relations and understanding 
among the business men of its community. Every Chamber of 
Commerce is organized to promote the general welfare. I suggest 
that your leadership should include: 


1. Educating your members on the subject of arbitration. 
2. Promoting the use of an arbitration clause in contracts. 


3. Examining the arbitration law of your state to make sure it 
is adequate and promoting any changes that may be necessary to 
make it effective. 


4. Co-operating with the American Arbitration Association in 
building up its National Panel of Arbitrators, to make sure that 
the Panel in your community is adequate and representative. 


5. Making your headquarters available for arbitration hearings. 


We are engaged in a great effort to bring peace to the world, to 


4 
| 
| 
| 
i 
4 


199 


The Chamber of Commerce and Arbitration 


save and advance freedom. We are engaged in this defense mobili- 
zation to build up our armed might, but not only our armed might, 
but that of every democracy. We are required to strengthen the 
defenses of the free world. Never before in history has any nation 
been so challenged. Never before has any nation had so great a 
responsibility, but never before has any nation so great an oppor- 
tunity to promote the welfare of mankind. We must meet the chal- 
lenge. We must grasp the opportunity. 

But in turning our ploughshares into swords we must not turn 
our free way of life into dictatorship. Only by providing procedures 
for the prompt settlement of differences, in the commercial field 
as well as in labor-management disputes, will we avoid government 
controls and regulation. 

Meet the challenge of organization leadership. Lead in the use 
of arbitration. Settle promptly every dispute in your communities. 
We will then have done our best to see that delays due to disagree- 
ment will not impede our effort, to the end that peace will prevail 
in our domestic scene, as we would have it prevail throughout the 
world. 


The National Federation of Textiles’ arbitration procedure, which is the 
outgrowth of a program established in 1898 for the settlement of raw silk 
transactions in New York by the Silk Association of America, reviews on 
p. 82 of a recent report, the 1949 rate of activity: “Its fifty-first year of 
operation found the Federation’s Arbitration Bureau receiving fewer (306) 
cases than in 1948 (414) but with a higher number of completed cases, 359 
in 1949 compared with 336 in 1948. Another interesting point was that more 
cases went to final awards, than in 1948. Of the total 359 completed cases in 
1949, 164 were withdrawn before final awards, compared to 182 out of 336 in 
1948. Awards were made in 195 cases in 1949, as compared to 154 in 1948. 
The total amount of claims involved in the 1949 cases was $4.5 million.” 


Trade Practice Rules, recently promulgated by the Federal Trade Commis- 
sion in Washington for the Milk Bottle Cap and Closure Industry provide for 
the settlement of controversies as follows (IID): “The industry approves the 
practice of handling business disputes between members of the industry and 
their customers in a fair and reasonable manner, coupled with a spirit of 
moderation and good will, and every effort should be made by the disputants 
themselves to compose their differences. If unable to do so they should, if 
possible, submit these disputes to arbitration.” Similar provisions are included 
in the Trade Practice Rules for the Set-Up Paper Box Industry (IIA), the 
Upholstery and Drapery Fabrics Industry (IID), the Floor Machinery In- 
dustry (IID), and the Narrow Fabrics Industry (IIA), of October 18, 1951. 


Arbitrability 


1951 Report of the Committee on Improvement of Administration of 
Union-Employer Contracts, Section of Labor Relations Law, 
American Bar Association* 


In November, 1950, the Council of the Section of Labor Relations 
Law suggested that this Committee devote its efforts to an investi- 
gation of some aspects of the administration of arbitration clauses 
in collective bargaining agreements. The Committee subsequently 
decided to undertake a study of the problem of arbitrability. 

This problem was selected because of its practical importance in 
labor-management arbitration. In many cases one of the parties 
contends that the particular question which the other party seeks 
to submit to arbitration is not “arbitrable”. The party making such 
a contention believes that the arbitrator has no power under the 
contract to decide the question; since the arbitrator’s power in the 
arbitration of contract grievances is derived solely from the contract, 
and since, in the opinion of the party raising the issue of arbitra- 
bility, the provisions of the contract do not permit arbitration of the 
specific case at hand, a “threshold” issue arises which must be met 
and disposed of before the merits of the dispute can be determined 
in the arbitration proceeding. 

At this point we must note that the “threshold” problem of arbi- 
trability is closely connected with the problems of judicial and legis- 


* The majority report is reprinted with permission of the Section of Labor 
Relations Law. The members who signed the report were: Carl H. Fulda, 
Chairman; Benjamin Aaron, James H. Adamson, Tom M. Davis, Richard S. 
Felhaber, Linus C. Glotzbach, Daniel J. Leary, Egbert L. Haywood, Robert 
G. Howlett, Robert G. Kelly, Robert E. Mathews, Edwin S. Panetti, Harry 
H. Platt, Albert K. Plone, M. Herbert Syme; Robert W. Gilbert concurred in 
the conclusions and recommendations of the majority report. Lack of space 
prevents reprinting of separate statements filed by LeRoy Marceau and Merrill 
Shepard and of the minority report prepared by Ralph E. Axley, in which 
Sol A. Herzog and Philip B. Willauer joined. For a summary of these 
materials see infra, p. 220. 
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lative regulation of the arbitration process. If one of the parties 
denies the arbitrability of the dispute sought to be submitted to 
arbitration by the other party, the former may ask a court of equity 
to stay arbitration. In addition, the Federal Arbitration Act and 
some of the arbitration statutes enacted by the states now provide 
that a party aggrieved by the refusal of another to perform under 
a written arbitration agreement may petition a court for an order 
directing that the arbitration proceed in the manner provided for 
in such agreement.t Obviously, the court will grant a petition for 
such an order only if it finds that the issue which the petitioner 
wishes to submit to arbitration is “arbitrable”, or, to put it in more 
legalistic terms, that the arbitration agreement confers “jurisdiction” 
on the arbitrator to decide the particular dispute. Without such 
a finding there would be no refusal to perform the arbitration agree- 
ment, and, consequently, no basis for an order compelling perform- 
ance.2 The same statutes also provide that where any suit is pend- 
ing in a court in violation of an arbitration agreement, the court 
shall, upon being satisfied that the issue involved in such suit is 
referable to arbitration under such arbitration agreement, and on 
application of one of the parties, stay the suit until the arbitration 
has heen had.* In addition, some actions for declaratory judgments 
have been brought for the purpose of determining arbitrability.** The 


19 U. S.C. A. Sec. 4: California Code of Civil Procedure (Deering, 1949) 
Sec. 1282; N. Y. Civ. Prac. Act, Sec. 1450; N. J. S. A. Sec. 2:40-12, 13; 
Wisconsin Statutes (1949) Sec. 298.03; Pennsylvania (Purdon’s Stat. Ann.) 
Title 5, Sec. 163. At common law such an order could not be obtained, Utility 
Workers Union v. Ohio Power Co., 49 Ohio Abs. 619, 77 N. E. 2d 629 (1947). 
The statutes also provide that if the making of the agreement is in issue, the 
Court shall decide such issue. See Matter of Belding Heminway Co. and 
Wholesale and Warehouse Workers’ Union, 295 N. Y. 541 (1946), Goldstein 
v. International Ladies Garment Workers’ Union, 328 Pa. 385, 196 Atl. 43 
(1948). See, generally, Labor Arbitration under State Statutes (U. S. Dept. 
of Labor, Office of the Solicitor), 1943. 

2 International Association of Machinists v. Cutler-Hammer, Inc., 297 N. Y. 
519 (1947) ; Matter of General Electric Company, 300 N. Y. 262 (1949). 

39 U. S. C..A. Sec. 3; California Code of Civil Procedure (Deering 1949), 
Sec. 1284; N. Y. Civ. Prac. Act Sec. 1451; New Jersey S. A. 2:40-14; Pa. 
Purdon’s Stat. Ann. Title 5, Sec. 162; Wis. (Statutes 1949) Section 298.02. 
Hudson Wholesale Grocery Company v. Allied Trades Council, 3 N. J. Super. 
327, 65 A. 2d 557 (1949): Motion to stay plaintiff’s suit seeking rescission of 
the contract and injunction against arbitration. See, also, International Union, 
United Furniture Workers v. Colonial Hardwood Flooring Company, 168 F. 
2d 33 (CCA 4th, 1948). 

88 Northland Greynound Lines v. Amalgamated Assn. of Street, Elec. R’wy. 
Motor Coach Employees, 66 F. Supp. 431 (D. C. Minn. 1946); Oil Workers 
Internatl. Union v. Texoma Natural Gas Co., 146 F. (2d) 62 (CCA 5th, 1945), 
cert. denied 324 U. S. 872 (1945). : 
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preliminary question of arbitrability may thus be determined by 
the courts before the arbitration can get under way. 


It would seem, then, that a study of arbitrability requires analysis 
of pertinent court decisions and statutes. These aspects of our 
problem are currently being examined by the Committee on Legis- 
lation of the National Academy of Arbitrators. The report of that 
Committee issued in March, 1951, discusses in detail the New York 
statute and the New York cases, which were selected because judicial 
intervention with labor arbitration has apparently been sought more 
frequently in New York than elsewhere. A final report on the 
subject of legislative and judicial regulation of labor arbitration is 
being prepared for submission to the National Academy in 1952. 


Under these circumstances, and because of the limited time avail- 
able to this Committee the present report will not attempt to deal 
with statutes and judicial decisions.* In this connection it should 
also be emphasized that resort to the courts in matters of labor 
management arbitration is rare when measured by the total number 
of arbitration proceedings. A recent survey shows that non-compli- 
ance with awards occurred only in .3% of more than 16,800 arbi- 
tration cases in a period of two years.’ Although this does not 
include litigation on motions to stay or to compel arbitration, it 
does not appear that litigation is more frequent at the threshold 
than after an award has been rendered. In fact, the question of 
arbitrability is very frequently submitted to the arbitrator for his 
decision; thus, by agreeing that the arbitrator himself should decide 
whether or not he has jurisdiction to determine a particular grievance, 
the parties avoid the delay and expense which would be incurred by 
court proceedings involving the threshold issue. 

The Committee believes that an examination of this practice 


4For discussions of the problem see: Arbitrability of Labor Disputes by 
M. Herbert Syme, a member of this Committee, 5 Rutgers L. R. 455-473 
(1951) ; J. Noble Braden: Current Problems in Labor Management, address 
at Yale Law School Conference on Current Problems in Labor-Management 
Arbitration, May 5, 1951, 6 Arb. Journal (N. S.) 91, 99; Clifton: Arbitration 
and Arbitrability, N. Y. U. Third Ann. Conference on Labor, 187 (1950) ; 
Scoles: Review of Labor Arbitration Awards on Jurisdictional Grounds, 17 
Univ. of Chicago L. R. 616 (1950) ; Harold W. Story: Arbitration as a Part 
of the Collective Bargaining Agreement, and Alfred Kamin: The Collective 
Bargaining Agreement and Arbitral Jurisdiction, speeches given before the Sec- 
tion of Labor Relations Law at the 1948 Annual Meeting of the American Bar 
Association at Seattle, Wash. 

5 Warren and Bernstein: A Profile of Labor Arbitration, 4 Industrial and 
Labor Rel. Rev. 200, 217 (1951). See also Scoles, supra, note 4. 
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would be helpful to all who are concerned with the administration 
of employer-union contracts. Hence, we will attempt to analyze a 
representative sample of recent awards by arbitrators who have come 
to grips with this problem. The discussion of their awards should 
enable us to formulate some conclusions as to the soundness of the 
practice of making arbitrability an arbitrable issue. 


A. ARBITRABILITY AND THE RIGHTS 
OF MANAGEMENT 


A member of this committee who represents employers commented 
that management, after having accepted arbitration as a plan for 
settling disputes, was apprehensive lest items which they had always 
considered to be within the functions of management would be con- 
sidered subject to arbitration; hence, it was at the insistence of 
management that contract clauses were written which confine arbi- 
tration to disputes arising under the contract. A typical example 
of such a clause is as follows: 


“The arbitrator’s authority shall be limited to matters in- 
volving the interpretation and application of the provisions of 
this agreement. The arbitrator may not modify, amend, or 
add to the terms of this agreement.’”® 


In addition, many contracts contain a specific “management clause” ; 
the following example may illustrate: 


“The Company, subject to other provisions of this con- 
tract, shall be the exclusive judge on all matters in connection 
with the scheduling of production, the product to be manu- 
factured, the methods, processes, means and materials to be 
used, the introduction of new and improved methods or facili- 
ties, or to change existing methods or facilities. This recital 
shall not be deemed to exclude the doing of all other things 
necessary to efficiently manage and produce the products of 
this Company.” 


6 Collective Bargaining Provisions, Grievance and Arbitration Provisions 
‘iis > Dept. of Labor, Bureau of Labor Statistics, Bulletin 908-16) p. 89 

7 Agreement between International Union of Mine, Mill and Smelter Workers 
and Volco Brass & Copper Company (1950). 
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Where the contract contains such provisions, it is not surprising 
that, to quote the same member mentioned above, matiers will arise 
which are “in the penumbra region”; management will contend and 
the union will deny that the disputed item is an exclusive manage- 
ment function and, therefore, not arbitrable. 

Disputes of this type were considered in many significant awards. 
In one case involving Bethlehem Steel Company and the United 
Steelworkers, three cranemen who charge rails into the control 
cooling boxes, requested that a speller be placed on each turn, who 
should remain on the crane until relieved by the oncoming shift. 
The request for the speller was due to the heat during the summer, 
and it was alleged that there had been a speller on the job in the 
past, who was removed without just cause. The Company answered 
that the umpire had no jurisdiction to hear this grievance, which 
exemplified a dangerous tendency of questioning managerial deci- 
sions; referring to the management and arbitration clauses of the 
contract which were similar to those set forth above (the former 
specifically reserved the right to direct the working force and the 
operation), the Company contended “that only substantive rights 
and substantive obligations can be enforced in an arbitration pro- 
ceeding.” The Union, on the other hand, referring to the no-strike 
clause in the contract, argued that there was no area of differences 
on which the Union had simultaneously foreclosed its right to strike 
and also surrendered resort to arbitration. The Union also relied 
on a provision in the contract by which the Company was obligated 
“to make every reasonable effort to provide safe and healthful con- 
ditions of work.” 

The arbitrator (B. M. Selekman) called attention to the language 
of the contract listing 


two broad categories of differences between the parties 
which may become grievances for adjustment by the proce- 
dures of Article XI. They are differences (1) ‘as to the 
meaning and application of the provisions of this Agree- 
ment’; and (2) ‘as to any question relating to the wages, 
hours of work and other conditions of employment of any 
Employee’. Section 2 of Article XI then provides that arbi- 
tration may follow ‘in the event’ that the prior procedures 
of joint discussion, established by Section 1, fail satisfactorily 
to settle any grievance ‘and if such grievance shall involve 
the meaning and application of the provisions of this Agree- 
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ment...’ Clearly the second category of grievances defined 
in the opening words of the whole article cannot be processed 
beyond the step . . . of joint consultation unless, at the least, 
“the meaning and application of the provisions of the Agree- 
ment” are involved.® 


The arbitrator then proceeded to “scrutinize closely” the limita- 
tions of his mandate under this Agreement. He found that Article 
II, under the title “Application of this Agreement”, contained a 
provision permitting an employee to file a grievance and to have 
such grievance submitted to arbitration “if the management at any 
plant shall change or eliminate any local practice or custom now 
in effect at said plant . . .” provided the employee was affected by 
such change. Since it appeared that the Company had not in fact 
eliminated any practice or custom in assigning summer spellers to 
the cooling-box cranemen, the arbitrator considered the grievance as 
an assertion of “a right under the Agreement to challenge current 
application and administration of discretionary summer spelling, 
which is admittedly an established plant practice.”® He ruled that 
“the remedy of mandatory spelling asked by the Union is beyond 
arhitral jurisdiction, because it asks for a change in working con- 
ditions that infringes both Article XIII (Exclusive Rights of Man- 
agement).and Article XI, Section 2. But the right asserted by 
the Union—of improving the administration of a discretionary but 
established practice—is an admissible grievance .. .” The parties 
were directed to consider “what objective criteria may be formulated 
with regard to climatic conditions and mill operations to guide Super- 
visors in the assignment of spellmen . . . during the summer 
months”’® and to resubmit the matter in the event of inability to 
agree. 

The conflict between arbitral jurisdiction and the exclusive-rights- 
of-management-clause was also at issue in another dispute involving 
the same parties. A number of employees protested alleged changes 
in work load or size of the working force and requested assignment 
of additional employees, or the creation of new jobs, or the restora- 
tion of the former working conditions. Again, the Company denied 
arbitrability on the ground that, under the contract the direction of the 


* Bethlehem Steel Co., 10 L. A. 748, at 753 (1948). 
®Thidem, p. 755. 
10 Thidem, p. 757. 


y 


206 The Arbitration Journal 


working forces and the operations of the plant were exclusive func- 
tions of management not subject to review, and the Union insisted 
that management’s authority was subject to review and arbitration 
co-extensive with the no-strike pledge. 

The Board of Arbitrators (Messrs. Ch. Killingsworth, B. M. 
Selekman and M. Shipman) ruled that the grievances were not ar- 
bitrable. Although they found that the language of the contract did 
not make arbitration co-extensive with the no-strike pledge, they ap- 
proved the Union’s claim that the management clause “cannot be en- 
tirely removed from the right of Union protest and arbitral review”. 
The exercise of the managerial function is subject to union scrutiny 
and review, but 


a general claim of arbitrability would not suffice. In the usual 
case, both the challenge and the impartial evaluation of the 
protested decisions must conform to the stated limitations 
upon management’s exercise of its right which are incor- 
porated into that article of the Agreement itself. The chal- 
lenge and the evaluation must examine the decision to discover 
only whether management, in exercise of its “exclusive” right 
to decide what has been protested, has observed the other pro- 
visions of the Agreement and acted without any discrimination 
against the Union members. Accordingly, the Union must, 
as part of its protest, indicate clearly the basis of complaint 
and . . . the specific provision of the Agreement which, in 
the Union’s judgment, management has failed properly to ob- 
serve in the protested exercise of one of its exclusive func- 
tions.* 


Hence, the Board stated that such “perplexing jurisdictional ques- 
tions” can be decided only on a case-by-case basis.’2 The Board re- 


a Bethlehem Steel Co., 14 L. A. 282, at 288 (1950). See also Anaconda 
Wire & Cable Co., 10 L. A. 20 (1948) ; Chrysler Corp., 11 L. A. 980 (1948). 
12Tbidem, p. 289. See also McInerney Spring & Wire Co., 9 L. A. 91 
(1947), where the arbitrator (Harry H. Platt, a member of this Committee), 
although expressing doubt as to the arbitrability of a request for a merit in- 
crease, held that a standard of good faith must be adhered to by management 
in exercising its discretion with respect to merit increases, and therefore a 
grievance alleging unfair refusal to grant such increases as where management's 
decision was not based on merit at all, was arbitrable. F. L. Jacobs Co., 
11 L. A. 652 (1948), where the company invoked the management clause to 
deny arbitrability of the discharge of a probationary employee. Mr. Platt held 
continued on following page) 
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ferred to the Health and Safety clause of the Agreement as an 
example of possible abuse of managerial functions: “The increase 
in the work load may affect the health and safety of the employees. 
And where it does, then . . . the employees’ right of review and re- 
lief must extend through arbitral consideration of the Company’s 
decision.” Indeed, the contract authorizes employees to leave their 
jobs when they believe that there exists an unsafe condition changed 
from the normal hazards inherent in the operation. In such a case 
the Board could “determine the presence of the unsafe condition but 
not direct the specific manner in which it is to be removed.”** 

Similarly, the question as to whether the exercise of exclusive 
managerial functions is, under certain circumstances, reviewable by 
arbitrators, has arisen, in cases where the Union demanded punish- 
ment or even dismissal of a foreman. The Umpire for the Ford 
Motor Company and the United Automobile Workers, Professor 
Shulman, when confronted with such a request, observed: 


. a supervisor . . . may fail in his duties to the Com- 
pany in a variety of ways. The mere fact that he has com- 
mitted a breach of duty to his employer is of itself not a 
ground for a grievance under the contract between the Com- 
pany and the Union. Only when his conduct injuriously af- 
fects employees in violation of the contract is a grievance 
appropriate. . .. To the extent that a grievance before me 
complains that conduct of a foreman prejudicial to an em- 
ployee in violation of the Agreement has not been stopped 


(continued from previous page) 
that he had jurisdiction because the contract gave “employees” the right to file 
a grievance for unjust dismissal and nowhere in the contract was it provided 
that non-seniority employees did not have this right. Hence, they were on 
a par with permanent employees in having a right to test out the propriety of 
management’s disciplinary action. See also Jnternational Harvester, 9 L. A. 
965, 968 (1948): grievance against discriminatory application of wage rate 
arbitrable as distinguished from grievance demanding establishment of new 
rate range (J. D. Lohman); Pacific Maritime Association of California, 
12 L. A. 1131, 1134 (1949) ... “to define job classifications as such, unrelated 
to a specific violation, would be adding to the contract that which is not now 
there, namely, job descriptions” (P. Prasow). 

1314 L. A., at 290, 291. In another case involving the same parties, 12 L. A. 
686 (1949), the Union invoked the Health and Safety clause of the contract as 
justifying its request for the removal of an armed guard who was alleged to 
have threatened employees. The arbitrator (M. Shipman) held that he was 
without jurisdiction to order discharge or transfer of the guard or the removal 
of his gun because of a contract provision that the arbitrator in deciding health 
and safety grievances shall determine only “whether such employee was justi- 
fied in leaving his job because of the existence of such an unsafe condition.” 
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by the Company and requests that it should be stopped, I have 
jurisdiction and, if the allegation be true, can direct that the 
conduct be stopped. But to the extent that a grievance com- 
plains merely that a foreman has not been disciplined, or has 
been disciplined lightly, and requests only that a more appro- 
priate measure of discipline be imposed, I cannot assume 
jurisdiction and must dismiss the appeal.'* 


We submit that the awards discussed above furnish helpful guide- 
posts for the job of delineating arbitral jurisdiction. They recognize 
the right of the Unions to have managerial action reviewed when- 
ever an abuse amounting to a violation of contractual obligations 
is alleged; on the other hand, they also recognize that under the 
usual arbitration clause quoted above the Union cannot be permitted 
to use arbitration as a device for invading management rights by 
changing the contract. 


Some additional illustrations may further elucidate the problem: 
In one case involving Armour & Co.," the plate boners of the 
Canners and Cutting Department requested the establishment of a 
new piece rate on the ground that the present average hourly rate is 
inadequate in view of the skill required and length of experience of 
the boners. The contract provided that the determination of piece 
rates is a function of management and authorized the arbitrator to 
decide whether or not employees “are receiving the proper rate as 
recorded in the existing Armour local rate schedule.” The contract 
also authorized the arbitrator “to establish wage rates (commen- 
surate with the rates for comparable jobs included in existing Armour 
local rate schedules) for new jobs which the parties are unable to 


14 Opinion A-189, 1945, 1 A. L. A. A. #67,011; Shulman and Chamberlain : 
Cases on Labor Relations 572, 573 (1949). Compare Wright Aeronautical 
Corporation, 1 L. A. 75 (1943). In that case, Dean Young B. Smith, ap- 
pointed by the War Labor Board, ruled that the Union’s demand for removal 
of a supervisor was not arbitrable, because “the independence of management 
in directing the affairs of the company for which they are responsible may be 
greatly impaired” if supervisory employees may be removed through arbitra- 
tion at a time when industry breaks down as a result of a strike and the Gov- 
ernment takes over under its war powers. In accord: Branch River Wool 
Combing Co., 10 L. A. 237, 239 (1948); Mosaic Tile Co., 13 L. A. 949, 950 
(1950) ; Sangamo Electric Co., 15 L. A. 32 (1950). Compare also Continental 
Can Co., 1 L. A. 65 (1945), where the arbitrator (Whitley P. McCoy) directed 
the removal of a supervisor, the parties having unconditionally agreed to 
arbitration of the issue. These decisions do not appear to be in conflict with 
Professor Shulman’s ruling quoted in the text. 

159 L. A. 951 (1948). 
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place in existing classifications by mutual agreement... .” The 
arbitrator (H. M. Gilden) held that he had no power to rule on the 
case because the work performed by the Plate Boners was an estab- 
lished job title and not a “new job” within the meaning of the 
contract; the grievance thus was a request to determine the appro- 
priate piece rate, which “is entirely different from an issue which 
submits the question of whether or not the employees are receiving 
the basic hourly rate listed for them in the plant wage schedule.”*® 
Similarly, in Bliss and Laughlin, Inc.** the arbitrator (J. J. Healy) 
denied the arbitrability of a dispute involving “a wage rate for a 
newly established job classification.” In his opinion two questions 
were presented: (1) whether management had the right to establish 
a new job classification and a rate therefor without bargaining, and 
(2) whether it is obligatory for the Company to submit the ques- 
tion to arbitration under the usual arbitration clause if bargaining 
negotiations do not lead to an agreed-upon disposition of the ques- 
tion? Answering the first question in the negative, he stated that 
the Union’s right to negotiate the rate of new jobs is “inherent in the 
terms of the contract and .. . is reaffirmed by existing legislation.”** 
With respect to the second question he said: 


The arbitrator in this case must be mindful always of his 
jurisdiction. The present contract empowers him to act on 
those issues which involve the meaning and application of 
provisions of the agreement and admonishes him to make no 
ruling which will have the effect of adding to, subtracting 
from or modifying any of the provisions of the agree- 
ment . . . the arbitrator concludes that there is nothing in 
the existing agreement which calls for the submission of this 
type of rate question to arbitration. The reference by the 
Union to the preamble and to the recognition clause does 
nothing more than to establish the right of the Union to bar- 
gain about such matters, but anyone conversant with industrial 
relations appreciates that a bargainable matter is not neces- 
sarily an arbitrable matter.’® 


16Id., p. 952. See also Armour & Co., 9 L, A. 899 (1948), where the 
arbitrator pointed out that he may rule on a grievance alleging an improper 
change in piece rates, but had no jurisdiction to change piece rates established 
by the contract. 

1711 L. A. 858 (1948). 

18 Tbidem, p. 860. 

19 Tbidem, p. 861 (Emphasis supplied). 
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This distinction between bargainable and arbitrable matters has 
been repeatedly emphasized by arbitrators in the disposition of juris- 
dictional questions.?® A particularly helpful exposition of this dis- 
tinction may be found in a decision involving the arbitrability of an 
objection against the termination of an apprentice by Bethlehem 
Steel Company. The Company contended that, in the absence of a 
provision conferring upon the Union any right to participate in the 
determination of apprenticeship standards or to assist or advise in 
the administration of the Apprentice Training Program, it main- 
tained absolute control over the evaluation and determination of 
qualifications of apprentices. The arbitrator (M. Shipman) con- 
cluded that the grievance was arbitrable. He began with a general 
discussion of arbitral jurisdiction which requires 


an appreciation of the distinction between employee repre- 
sentation and negotiations on the one hand and arbitration 
on the other... . The former might well be considered legis- 
lative in character, the latter judicial. They cannot and should 
not be confused. . . . The Union here represents those em- 
ployees as are defined in the bargaining unit definition in the 
Agreement. . . . As such it bargains and contracts for them. 
And to the extent that the Union and the Company have so 
bargained and agreed upon the terms and conditions thereof 
and incorporated them in the Agreement, the employees so 
covered by the bargaining unit are afforded the full rights and 
benefits of that Agreement as so contained therein. How- 
ever, only the Company and Union can make that Agree- 
ment or add to or change it. That is their joint legislative 
role and theirs alone. . . . 


20 See, for instance, S. Austin Bicking Paper Mfg. Co., 8 L. A. 987 (1947) : 
Union demand for addition of a helper for the machine tender held (by 
J. Brandschain) subject for negotiation, not arbitration; Air Reduction Sales 
Co., 10 L. A. 528 (1948): reference in wage-reopening clause of contract to 
“such changes as may be mutually satisfactory” construed, in contract having 
usual arbitration clause, as requiring settlement of wage issue by bargaining, 
not arbitration (by R. F. Livingston) ; General American Transportation Corp., 
15 L. A. 672, 674 (1950): claim for additional allowance on incentive rate 
subject to negotiation, not arbitration (by J. Brandschain) ; Standard Oil Co. 
of Indiana, 13 L. A. 336, 338 (1949): arbitrator cannot impose duty on com- 
pany to post overtime lists on bulletin boards (by L. A. Rader); Hayes Mfg. 
Co., 14 L. A. 970, 973 (1950): claim of piece worker on newly established 
third shift for a paid lunch period held not arbitrable in view of contract pro- 
vision that any problems arising from the installation of third shift shall be 


we! by mutual agreement (by Harry H. Platt, a member of this Com- 
mittee). 
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Under our Agreement here, the parties have agreed that 
only those grievances which ‘. . . shall involve the meaning 
and application of the provisions of this Agreement, . . .’ 
shall be subject to appeal to arbitration . . ., and for the 
Umpire, his authority is ‘. . . to interpret and apply the pro- 
visions of this Agreement, but he shall not have authority 
to alter in any way such provisions.’ . . . Hence, if a particu- 
lar grievance does not involve the meaning and application 
of some one or more provisions of the Agreement, as for 
example, where the Agreement contains no provision cover- 
ing the subject matter of a particular grievance, then it must 
of necessity follow that an Umpire under the Agreement 
would lack jurisdiction to render an award on the merits of 
such a grievance. The fact that the subject matter may 
properly be within the sphere of collective bargaining and 
most appropriate for inclusion in the Agreement is therefore 
quite immaterial. If there be no such inclusion in fact, the 


Umpire cannot fill that gap for the parties through arbitra- 
tion.** 


The arbitrator then found that the definition of “employee” in the 
contract included apprentices, that the termination of an apprentice 
was a disciplinary case and therefore arbitrable under the provision 
requiring “just cause” in such cases. He noted that “the establish- 
ment of the standard and administration of the Apprentice Training 
Plan is one thing. It is still another to deny review of the application 
of that standard to a particular aggrieved employee.”?? 


B. REASONABLE DOUBT AS TO MEANING 
OF THE CONTRACT 


The awards discussed above proceed on what might be called the 
theory of arbitral jurisdiction: Claims which would lead to a change 


219 L. A. 704, at 706 (1948). 

22 Tbidem, p. 708. See also the cases discussed supra, note 12, and Brickwede 
Bros. Co., 12 L. A. 273, 275 (1948): “Examples of an arbitrable wage issue 
include allegedly tight individual rates, alleged violations of overtime pay, of 
individual incentive pay, in fact, of all those wage matters which affect the 
individual in the sense of discriminating against him in the light of the treat- 
ment accorded other employees. Examples of non-arbitrable wage issues in- 
clude, aside from the bargained plant-wide wage schedule, such items as in- 
volve general changes in the computation of the wages and any other matter 
which involves a general change from conditions as they existed at the time 
the agreement was signed” (by P. N. Lehoczky), 
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in the contract are comparable to demands for a change of the law, 
because the contract, much like a statute, contains general rules gov- 
erning the future conduct of people. Hence, such claims must be 
addressed to the “lawmakers” at their next session which usually 
will be held only when the contract comes up for renewal. The 
arbitrator will, therefore, refuse to render a decision on the merits 
of such a case and confine himself to a ruling that the issue submitted 
to him is not arbitrable. 


If we pursue this analogy further, an award which finds that a 
grievance is not arbitrable could be compared to the judgment of a 
court which finds for the defendant on the ground that under exist- 
ing law the plaintiff does not have a cause of action and that the 
plaintiff’s only remedy would be an appeal to the Legislature. A 
judgment of this type would not necessarily be considered as based 
on jurisdictional grounds but rather as a decision on the merits, par- 
ticularly when the meaning of existing law is doubtful; perhaps it is 
due to this analogy that in situations where the grievance referred 
to some provision in the contract, or alleged some detriment suffered 
by the grievant, many arbitrators have taken the position that denial 
of arbitrability raises, in effect, a substantive issue which goes to the 
merits of the case. 

For instance, in National Lock Company, a union officer felt ag- 
grieved because the Company, in his opinion, had changed working 
conditions without negotiating with the Union Bargaining Commit- 
tee by posting a notice informing the employees that thereafter they 
could not punch in more than ten minutes before the start of the 
shift. The Union invoked a clause in the contract that the Agree- 
ment “expresses the complete understanding of the parties on the 
subject of wages, working conditions, hours . . . and conditions of 
employment” and that it “may be amended or modified from time to 
time in writing by mutual agreement. . . .” The Company, in deny- 
ing arbitrability, relied on the management rights clause which in- 
cluded in the enumeration of “exclusive” rights “the right to direct, 
plan and control plant operations and to establish and change work 
schedules.” The arbitration clause contained the usual limitations 
on the arbitrator’s powers and specifically added that “if the griev- 
ance concerns a matter not arising under the contract, the Arbitrator 
shall so rule in his award.” 


The arbitrator (W. P. McCoy) found the case to be arbitrable 
because 


be 
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This grievance is specifically based upon a provision of the 
contract and it can be disposed of only by a finding on the 
merits, either that that provision of the contract is applicable 
to the facts of this case, or by a holding that it is not ap- 
plicable. As stated, the Company’s argument for non-arbi- 
trability is based upon the contention that the management 
rights clause gives it the right to do what it did and that the 
rule is not violative of any provisions of the contract. This 
argument goes to the merits, rather than to arbitrability, and 
requires interpretation of the contract and application of the 
facts of the case to the contract.”* 


The arbitrator then denied the grievance on the ground that the 
rule as to the punch-in period was within the management rights 
clause and reasonable under the circumstances of the case. 
Similarly, in Richmond Radiator Co., the Union complained be- 
cause an employee, after his transfer to a job classification as 
“Lumber Checker and Haul to Mill”, was subsequently deprived of 
the checking job and limited to hauling; the grievance requested his 
reinstatement in his double classification as checker and hauler. The 
Company denied arbitrability on the grounds that its disposition of 
the checking work did not involve the shifting of a job, but a change 
in the assignment of a duty to effect a better method of control, and 
that no individual suffered any loss in pay. The Board of Arbitra- 


tion (Russell A. Smith, Chairman) found that the case presented an 
arbitrable issue because 


the statement that the change in handling of the checking 
work involved only a change in the assignment of a duty to 
effect a better method of job control and hence was a manage- 
ment prerogative, is a conclusion which, for its validity, as- 
sumes a construction of the rights of the parties under the 
existing contract which it is the function and duty of the 
arbitration panel to review. The contention that no individual 
has been adversely affected by the change, . . . likewise is a 
conclusion the validity of which depends upon the inter- 
pretation of the rights of the parties under their agreement.”* 


2312 L. A. 221, 222 (1949). 
2412 L. A. 719, 720, 721 (1949). 


214 The Arbitration Journal 


The Board decided, however, that as to the merits of the case the 
Company had acted in accordance with the management rights clause 
and past plant practice. 

The approach adopted in this and many comparable cases*® might 
lead to the conclusion that a grievance may be deemed arbitrable if it 
involves “one or more conceivable and at least one reasonable or, at 
the minimum not unreasonable, question of interpretation and ap- 
plication of the provisions of the contract between the parties.”** 
Of course, a finding of arbitrability in such a case would not in any 
way prejudge the determination on the merits; indeed, in numerous 
instances arbitrators have denied grievances which they found to be 
arbitrable.*7 A finding of arbitrability thus means only that the 
arbitrator believes the grievance has sufficient color to warrant con- 


25 See Youngstown Sheet & Tube Co., 12 L. A. 865, 867 (1949): objection 
to Company’s determination of size of crew and disposition of working force 
held arbitrable because the changes made in respect to disposition of crews in 
dispute are not so clearly within the discretionary, exclusive authority of man- 
agement as to render the issue non-arbitrable, but grievance denied on merits 
(by C. M. Updegraff); Selby Shoe Company, 12 L. A. 616, 623 (1949): 
grievance that Company violated promise not to send out work anywhere as 
long as main plant was capable of doing the work. Contract contained clause 
that all work usually performed in the plants shall continue to be so performed 
unless mutual agreement directs otherwise, but that Company may establish 
additional factories. Held arbitrable because grievance “involves a difference 
of opinion . . . in regard to contract rights and obligations”, but denied on the 
merits (by M. Copelof) ; Dictograph Products, Inc., 8 L. A. 1033, 1038 (1947) : 
claim that Company had violated promise to establish automatic wage prog- 
ression; contract provided for three automatic increases over hiring rate and 
contained broad arbitration clause covering all disputes not settled in the 
grievance procedure. Grievance denied on merits, but the arbitrator (M. J. 
Kaplan) observed: “It appears that counsel for the Company confuses the 
procedural question of arbitrability with the substantive issues involved.”— 
Florida Power & Light Co., 14 L. A. 392, 397 (1950): the argument that 
the Union tries to get through arbitration what it failed to secure in the con- 
tract goes to the merits of the grievance (by A. R. Marshall, chairman) ; 
Merrill-Stevens Dry Dock & Repair Co., 10 L. A. 88, 91 (1948): question 
whether Company had right to set wage rate for new job classification in spite 
of Union’s refusal to agree held arbitrable. Contract provided for negotiation 
of new job rates: This “can only be determined by construing . . . this section 
of the contract, perhaps in the light of other sections. It is clearly a dispute 
over the proper interpretation of the contract and therefore arbitrable . . .” 
(by W. P. McCoy). 

26 Illinois Bell Telephone Co., 15 L. A. 274, 280 (1950). 

27 See supra, note 25, and text following notes 23 and 24. See, also, Borg- 
Warner Corp., 9 L. A. 901 (1948); Central Soya Co., 10 L. A. 158 (1948). 
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sideration and disposition on the merits instead of rejection on juris- 
dictional grounds.”* 

Such rejection is likely where the grievance under the usual ar- 
bitration clause®® presents an issue which was discussed during bar- 
gaining negotiations but omitted from the contract subsequently 
entered into by the parties ; in such a case the arbitrator has no power 
because “the agreement as finally written was an embodiment of all 
of the major elements in the parties’ commitments” and “defined the 
limits of their respective obligations.”*° On the other hand, arbitra- 
tors will generally avoid overly narrow interpretations. For in- 


28In Armstrong Rubber Co., 16 L. A. 149, 151 (1951) the Connecticut State 
Board of Mediation and Arbitration ruled that a grievance protesting the 
elimination of a 30 minute wash-up period for employees handling lamp black 
was arbitrable in view of a contract provision that the regular work day shall 
consist of not more than 8 consecutive hours. With respect to ‘General 
Criteria of Arbitrability”, the Board said: “A mere assertion of contract 
violation, . . . or a far fetched or distorted interpretation of the provisions of 
an agreement are indeed flimsy grounds on which to build a claim of arbitra- 
bility. ... There must be a bona fide claim that the question in dispute falls 
within the jurisdiction of the arbitration machinery in the character of a dispute 
as to the interpretation or application of some clause of the Agreement. The 
practical problem thus becomes one of deciding when a complaining party has 
a bona fide claim ... The purpose of labor arbitration is to provide under 
contract provisions a non-technical means of resolving disputes between em- 
ployers and employees. Excluding disputes from such adjustment, except on 
clearly established grounds, is obviously inconsistent with this purpose. Thus 
the complaining party who strives to establish his claim on arbitrability is not 
arguing his case but rather arguing a right to an opportunity to be heard on 
this case. Accordingly, it would seem that both justice and the purpose of 
arbitrability demand that the arguments which will establish that right to be 
heard need be but reasonable and sound, while the arguments which would 
deny him that right must be convincing and conclusive.” See also Northwestern 
Bell Telephone Co., 16 L. A. 424, 430, 434 (1951): Company’s denial of 
arbitrability of dispute concerning employee’s classification (“report clerk”) 
rejected as “too narrow and legalistic’: The grievance raised the question as 
to whether the Company had performed its contractual obligations by proper 
occupational classification; but Union failed to prove contract violation. 

29 Where the arbitration clause does not contain the usual language, supra, 
text to note 6, but refers to “differences” or “any trouble of any kind”, arbi- 
trators will be inclined to assume jurisdiction. See Reynolds Metals Co., 
13 L. A. 439, 447 (1949). 

30 Textron, Inc., 12 L. A. 475, 478 (1949) : arbitrator without power to grant 
severance pay when plant was closed; the demand was never discussed, and 
“major categories of obligations not included in the agreement were not in- 
tended to be covered by it” (by S. Wallen). Pan American Airways, Inc., 
13 L. A. 189, 191 (1949): Union’s demand during contract negotiation for 
prohibition against subcontracting of work by Company refused by Company. 
Subsequent grievance dismissed for lack of jurisdiction because “there is . 
no provision of the agreement to which the Union can point that has been 
violated” (by R. G. Simmons, chairman). To same effect see Pittsburgh Plate 
Glass Co., 14 L. A. 1, 5, 6 (1950), Wetter Numbering Machine Co., 14 L. A. 
96, 101 (1950), and W. H. Fisher Co., 12 L. A. 1055, 1061 (1949). 
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stance, where the contract states that an employee may file a griev- 
ance if he feels he has not been fairly treated “in layoff or dis- 
charge,” it could very well be said that it would “make a mockery 
of the provision for arbitration of disputes” if a suspension were to 
be considered as not arbitrable simply because the word “suspension” 
was not specifically mentioned.** Similarly, a demand for the pay- 
ment of damages for violation of a contractual obligation may be 
sustained in the absence of a provision expressly authorizing such 
remedy, where such payments have been made voluntarily in the 
past.*? 


C. ARBITRABILITY AS AN ARBITRABLE 
ISSUE — PROCEDURE 


The foregoing discussion of awards indicates that the ultimate 
decision to reject or to grant the grievance is always based on the 
determination as to whether or not a valid claim was established 


31 Wilson & Rogers, 10 L. A. 244, 247 (1948) : in that case grievances were 
defined as differences “as to the meaning and application of the provisions of 
this Agreement, or as to the compliance of either party with any of its obliga- 
tions under this Agreement.” The suspension was caused by the arrest of an 
employee charged with receiving stolen property. The Grand Jury refused to 
indict him, and he returned to work after seven months (by I. B. Scheiber). 
Chrysler Corp., 9 L. A. 789 (1947): contract provided that Union would not 
oppose disciplinary penalty for unauthorized strikes. Objection to penalty for 
ens slowdown held not arbitrable (by D. A. Wolff). Contrast Atwater 

fg. Co., 13 L. A. 747 (1949): contract contained no specific provisions 
making discharges arbitrable; contention that Company may discharge at will 
rejected by Connecticut State Board of Mediation and Arbitration as incon- 
sistent with the logic of the agreement which provided for arbitration of dis- 
putes involving meaning and application of the agreement; and Hearst Pub- 
lishing Co., 13 L. A. 752 (1949): contract specifically excluded from arbitra- 
tion discharges for the purpose of reducing working force; discharge at time 
of reduction in force held not arbitrable despite Union’s claim that discharge 
was not for reason given by Employer (by H. R. Korey). For a discussion 
of these awards see Syme, supra, note 4, at p. 471—Where the arbitration 
clause refers to “all disputes, differences or grievances that may arise between 
the Union and . . . Employer,” the authority of the arbitrator is likely to be 
broadly construed: See Dumont Electric Co., 13 L. A. 763 (1949) (by 
Jules J. Justin). 

82 International Harvester Co., 9 L. A. 894, 896 (1947): contract provided 
that “when an employee is assigned to a new and different job, he will be in- 
formed in advance of the piece-work price, day-work rate, or allowance to be 
paid for such job.” Union’s demand for payment at the average rate for 
incentive workers who had been assigned to new jobs without being informed 
in advance as to the rate sustained on the basis of past payments under similar 
circumstances (by W. Willard Wirtz). 
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pursuant to a reasonable interpretation of the contract, and that in 
cases where the jurisdictional question has been raised two steps 
rather than one (a decision on arbitrability and on the merits) may 
be required to reach that determination. Since the question of ar- 
bitrability can be answered only by evaluating the grievance in rela- 
tion to the contract, it would seem to follow that arbitrability must 
itself be an arbitrable issue. Indeed, the function of the arbitrator 
to decide whether or not an allegation of non-arbitrability is sound 
could be compared to that of a trial judge who is asked to dismiss 
a complaint on motion for a directed verdict or for failure to state a 
cause of action.** This analogy indicates that a preliminary decision 
relating to arbitrability by the arbitrator is an inherent part of his 
duty. It follows that the question of arbitrability must be submitted 
first, because a finding of lack of arbitral authority would preclude 
further inquiry into the merits. As we have seen, this procedure 
has been followed in numerous cases ;** in fact, sometimes an arbitra- 
tor may find it necessary for the sake of expeditious and wise deter- 


33 See infra, note 35. 

34 See, in addition to the awards already discussed, Commercial Pacific Cable 
Co., 11 L. A. 219, 220 (1948): “. .. the Company has the right to raise the 
question of arbitrability before the arbitrator, even though it had earlier agreed 
to submit the dispute to arbitration. Willingness to submit a dispute to an 
arbitrator named in the contract cannot be considered as a waiver of the argu- 
ment of lack of. jurisdiction by the arbitrator” (by Clark Kerr). [As to 
waiver of jurisdictional question by discussion of the merits without reservation 
of rights see National Lock Co., 12 L. A. 1194 (1949)]; Gender, Paeschke & 
Frey Co., 10 L. A. 480, 483 (1948): parties accepted suggestion of arbitrator 
to proceed on merits after the jurisdictional issue had been heard (by L. E. 
Lindquist, chairman) ; Bethlehem Steel Co., 9 L. A. 704 (1948), Kendall Mills, 
8 L. A. 306 (1947), New Jersey Bell Telephone Co., 10 L. A. 916 (1948) : 
testimony on merits deferred pending decision on arbitrability; Mosaic Tile 
Company, 14 L. A. 953, 960, 961 (1950): “. . . the issue of arbitrability is 
itself an arbitrable issue. This the Company has not disputed. Its consent to 
the selection of an arbitrator for this issue does not thereby constitute a waiver 
of the very issue for which, in the Company’s view, the arbitrator was to be 
selected . . . this arbitrator views with extreme reluctance an award of non- 
arbitrability . . . [the parties’] contract should, wherever consistent with its 
language, be viewed as a flexible body of principles capable of governing all 
relations between the Company and the members of the bargaining unit .. . 
Where, however, the parties have expressly excluded from arbitration certain 
enumerated issues, an award of arbitrability of such issues would expose the 
arbitrator to the just criticism that he was in fact writing into the contract 


a term the parties had agreed to exclude” (by R. E. Mathews, a member of 
this Committee). 
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mination of the dispute, to reserve his ruling on arbitrability until 
after he has heard the case on the merits.*° 

The apparently wide acceptance of this procedure is reflected in a 
statement of policy adopted by the Federal Mediation and Concilia- 
tion Service concerning arbitrability questions. The Service points 
out that it will make its facilities in the selection of arbitrators avail- 
able on request “notwithstanding that the other party to the dispute 
is disinclined to proceed in arbitration. In such cases the Service 
submits the requested panel of arbitrators with the observation that 
its action is taken without any judgment as to the respective merits 
of the opposing arguments, and further that the Service does not, 
and cannot compel any party to arbitrate any matter which it deems 
not to be ripe for arbitration or not within the jurisdiction of the 
arbitrator to hear.” The statement concludes as follows: 


“Generally the refusal to arbitrate is based on the contention 
that the grievance or other dispute is not arbitrable under 
the terms of the contract. When such is the case, the Service 


suggests to the parties that the impasse may be resolved by 
taking to arbitration this question of arbitrability. If the im- 
partial arbitrator should find the matter arbitrable, the parties 
would then proceed to hearings of the substantive matter of 
the dispute. If the matter be held not arbitrable, this would 
close the case. The Service has met with gratifying success 
in its pursuit of this policy and its success indicates, that, 
increasingly, labor and management are settling this question 
of arbitrability via the arbitration route.” 


D. CONCLUSIONS AND RECOMMENDATIONS 


The awards mentioned in this report have been selected not because 
the Committee considers them as precedents; nor is there any im- 
plication that this Committee, or everyone of its members, endorses 


85 Caledonia Mills, Inc., 15 L. A. 474, 477 (1950): “Even in court proceed- 
ings, it has now become customary for judges frequently to reserve rulings on 
motions which if granted would dispose of the whole case. Submission of a 
case to a jury for its verdict is now, in the federal courts, subject to a later 
ruling by the judge upon a motion for a directed verdict, even though decision 
on that motion was not expressly reserved. (Rules of Civil Procedure, 
Rule 50.) The reasons for this development in court procedure apply with 
greater force to labor-arbitration procedure. Reservation of a ruling .. . 
obviates delay ... The further steps—here the evidence and arguments upon 
the merits—may ‘inform the arbitrator about relevant matters not developed in 
the hearing on the preliminary question” (by Douglas B. Maggs). 
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the results reached in all of these awards. However, these awards 
indicate that arbitrators generally are well aware of the limitations 
of their authority and scrupulously try to avoid any transgression of 
those limitations. At the same time, they know that, to quote a 
management member of this Committee, “good labor relations . . . 
are established and maintained when both the employer and employee 
approach the problem in good faith and seriously and conscientiously 
attempt to dispose of the problem on the merits of each case ;” hence, 
arbitrators seek to avoid an award of non-arbitrability and to decide 
disputes on their merits whenever this is possible because of reason- 
zble doubts as to the meaning and scope of the contract. The Com- 
mittee believes that this general approach is sound and practical.** 

Accordingly, the Committee recommends to employers and unions 
the adoption of the procedure followed in the awards discussed in 
this report. Where the contract calls for the arbitration of grievances 
relating to the application, interpretation or alleged violations of any 
provision of a collective bargaining agreement, an assertion that a 
particular dispute is not subject to arbitration should not prevent the 
arbitrator from deciding whether the dispute is arbitrable.*’ 


36 For an example of the risk inherent in the adoption of a different pro- 
cedure see Aleo Mfg. Co., 15 L. A. 715, 720, 721 (1950): the Company 
declined to submit to arbitration six out of a total of seven grievances on 
the ground that the six grievants had breached the contract by violation of 
the no-strike clause. At the hearing before the arbitrator (Samuel H. Jaffee) 
counsel for the Company declared that his participation in the arbitration pro- 
ceeding was inconsistent with the Company’s position and left the room. The 
arbitrator who had suggested that the issue of arbitrability should be pre- 
sented to him, then continued the hearing in accordance with Rule 27 of the 
tules of the American Arbitration Association (“Unless the law provides to 
the contrary, the arbitration may proceed in the absence of any party who, 
after due notice, fails to be present or fails to obtain an adjournment. An 
award shall not be made solely on the default of a party. The arbitrator shall 
require the other party to submit such evidence as he may require for the mak- 
ing of an award”) and found that the grievants had been locked out in viola- 
tion of the contract. The Company refused to comply with the award of 
reinstatement and back pay, and the Union brought suit for damages under 
Section 301(a) of the Taft-Hartley Act and for a preliminary injunction to 
compel the Company to perform the agreement. The court, in granting the 
injunction, referred to the arbitration clause which covered “any grievance or 
disagreement, except those concerning general wage increases or . . . de- 
creases.” Textile Workers Union v. Aleo Mfg. Co., 94 F. Supp. 626, 15 L. A. 
726 (D. C. M. D. N. C., 1950). 

37 Conceivably the assertion of non-arbitrability might be based on the con- 
tention that no valid contract has been made. The statutes cited supra, note l, 
provide that such issue shall be decided by the courts. Although cases of this 
kind would seem to be rare, it should be noted that recently a Wisconsin Court 
appointed an arbitrator in a labor dispute where the Company had argued in- 
validity of the contract because of duress; the arbitrator (M. Slavney) re- 
jected the defense. United Tavern, 16 L. A. 210 (1951). The Wisconsin 
Statute cited supra, note 1, was apparently ignored by the parties. 
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Where the parties prefer an arbitration clause of broad coverage 
relating to “any dispute, difference, disagreement or controversy of 
any nature,”®* the arbitrator’s authority would not be subject to the 
limitations discussed in this report unless the parties indicate that 
even here they did not intend to permit the arbitrator to change the 
contract. Hence, the question of arbitrability may also arise, and 
has, in fact, been raised under contracts containing such broad ar- 
bitration clauses.*® The procedure outlined above should be followed 
in such cases. 

If the arbitrator finds the grievance is arbitrable, the matter will be 
determined on the merits. If the arbitrator finds the grievance not 
arbitrable, the matter can be settled only by bargaining. Usually, 
this means that the status quo must be maintained until the next 
period of negotiations. 

This procedure would make resort to the courts for preliminary 
disposition of the threshold issue unnecessary. The purpose of ob- 
taining prompt decisions would thus effectively be served. 


The separate statements (see supra, p. 200), point out that the 
recommendations of the majority report set forth only one of several 
available methods for determining the issue of arbitrability and that 
the selection of the proper method should be left to the parties. 

The minority report calls attention to the common law rule that 
executory arbitration agreements are not enforceable and suggests 
that the rule was based on legitimate “apprehension about lay 
judges”. Declaratory relief provides a “conclusive and expeditious” 
solution, The minority recommends that arbitrators should not de- 
cide the issue of arbitrability. “The issue should either be settled 
by the parties or by the courts. Usually the parties can settle it if 
they have to face it instead of pass it on to an arbitrator.” 

38 Op. cit. supra, note 6, p. 88. 

39 Textron, Inc. and W. H. Fisher Co., supra, note 30. In both of these cases 
the contract contained a broad arbitration clause similar to that quoted in the 
text. In the Fisher case there was also a specific provision forbidding changes 
in the contract. In the Textron case, the arbitrator (S. Wallen) said: “Granted 
the broad nature of the arbitration clause in this agreement, one must never- 
theless consider whether the parties intended to permit a third party, through 
the medium of the arbitration clause, to drastically alter the basic nature of 
their contractual commitments. I cannot believe this to be the case. The sub- 
stantive contract issues are contained in the parties’ agreement which was 
drawn for a specific period. It could hardly be deemed an agreement if there 


could be constant additions to its basic terms by virtue of new demands carried 
to arbitration during its life.” 12 L. A. 475, 477, 478. 
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Labor-Management Notes 


Increased use of arbitration clauses in collective bargaining agreements is 
evidenced by a recent report of the Division of Industrial Relations, U. S. 
Department of Labor, on “Grievance Procedures in Union Agreements, 1950- 
1951,” Monthly Labor Review, vol. 73, p. 36 (1951), where it is said: “Arbi- 
tration as the terminal point in the disposition of a grievance was prescribed 
in nearly 90 percent of the 302 agreements. This finding conforms with results 
in a Bureau of Labor Statistics survey of arbitration provisions in effect in 1949 
(See Monthly Labor Review, February 1950, p. 160). Of the 1,500 agree- 
ments then studied, over four-fifths required arbitration of unsettled grievances. 
Arbitration is the one means by which the final decision is taken out of the 
hands of the parties involved. Having voluntarily agreed to arbitrate, they are 
bound to accept and comply with the arbitrator’s decision.” 

The increase of 83 to 88 per cent may be explained by the fact that over 
half of the agreements analyzed covered a minimum of 5,000 workers each, and 
arbitration provisions are usually more prevalent in agreements of large com- 
panies and employers’ associations. 


State Labor Boards. The 25th Report of the Department of Labor of the 
State of Arkansas for the Fiscal Year 1950-51 contains on page 10 an inter- 
esting statement on the activities of the Wage Collection Division under the 
Commissioner of Labor: “Many times it is found that there have arisen 
misunderstandings between the parties to a wage claim dispute, and by merely 
getting the disputants together, these misunderstandings are overcome. Com- 
promises are sometimes necessary by both parties, and are usually arrived at 
in the absence of any formal written contract or agreement. Much good is 
done in the re-establishment of harmonious relationships where personal ani- 
mosities have arisen as a result of the dispute.” . . . . The State Board of 
Conciliation and Arbitration of the Commonwealth of Massachusetts stated in 
its Report on Industrial Relations, May 1951, p. 5: “While the State Board, 
acting as a Board of Arbitration, has been much busier than the Labor Rela- 
tions Commission, still its arbitration work has been far less than a full time 
duty. Last year, it handled 364 arbitration cases, but in more than half of 
these, in a highly specialized field pertaining to wages in the shoe industry, 
the Board itself merely confirmed findings made by specialists whom it em- 
ployed. The time spent by the Board in hearing arbitration cases was equal 
to not more than twelve weeks during the year. To this should be added the 
time spent in reading the record, and in reaching a decision, but it should be 
noted that the State Board never writes opinions.” 


The Building Trade Employers’ Association published in its 1950 Hand- 
book the various decisions which were rendered by the General Arbitration 
Board and their Executive Committees and Joint Conference Committees estab- 
lished under the Joint Arbitration Plan of 1950 between that Association and 
the Unions of the Building Trades of the City of New York. Digest of 281 
cases cover both questions regarding the work claimed by the unions and 
questions of jurisdiction of trade. 
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Interesting comments on the activity of the Joint Board for the Settlement 
of Jurisdictional Disputes in the Construction Industry may be found in 61 
Yale Law Journal 682 (1951). That private Board was established in 1948 
by the Building Trades Department of the AF of L and the National Asso- 
ciation of Employers in the Construction Industry, the latter being a collective 
name for seven specialty contractors associations and the Associated General 
Contractors of America, all of which signed the Joint Board Agreement. The 
Board, composed of an impartial chairman and eight members representing 
management and labor, settles existing disputes on the basis of custom and 
inter-union jurisdictional agreements, and tries to prevent future disputes by 
formulating nation-wide rules as to work allocation. 


Compulsory Arbitration of Labor Disputes in Public Utilities. The many 
implications involved in this issue were widely discussed following the decision 
of the U. S. Supreme Court in Amalgamated Association v. Wisconsin Employ- 
ment Relations Board, 340 U. S. 383 (1951). There the Wisconsin Public 
Utility Anti-Strike Law of 1949, legislation of a type recently enacted in 
several states which provides for compulsory arbitration, was held unconstitu- 
tional on the ground that it was in conflict with the Wagner Act of 1935, 
and the Taft-Hartley Act of 1947, by infringing through state legislation on 
a field of conflicting federal legislation. Interesting comments are to be found 
in an article by Professor Carl H. Fulda in 6 Rutgers L.R. 155 (1951), 
Rosalind Poll in 31 Boston University L.R. 427, Irwin Garskof in 5 Miami 
L.Q. 601, George K. Meuth in University of Illinois Law Forum, vol. 1951 
p. 492, William J. Hurley in Notre Dame Lawyer 1951 p. 740, Ray N. Lochner 
in 12 University of Pittsburgh L.R. 633, and by a well-documented note signed 
R.D.S. in 7 Virginia L.R. 769. Mention should also be made of comments in 
35 Minnesota L.R. 669, 11 Louisiana L.R. 470, 65 Harvard L.R. 174, and of 
an article by Edgar G. Gordon, Jr., “Compulsory Arbitration of Labor Dis- 
putes,” in the November 1951 issue of the Michigan State Bar Journal, which 
explores the possible scope and constitutionality of laws requiring compulsory 
arbitration of national emergency disputes. 


Compulsory Arbitration in England which was introduced in 1940 as a 
wartime measure, was recently replaced by the Industrial Disputes Order 1951. 
The new Order removes the prohibition on strikes and lockouts and provides 
for a new five-man tribunal—the Industrial Disputes Tribunal—under an ex- 
perimental procedure, in restricting to a great degree disputes which may be 
submitted for compulsory arbitration. Said the Minister of Labor, in intro- 
ducing Order 1376: “Our industrial relations system rests on the voluntary 
principle and it is my hope that that principle and that system will be 
strengthened by this new Order.” (See Labor and Industry in Britain, Vol. IX, 
No. 3, p. 115.) 
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The Promotion of International Commercial Arbitration 


Morris S. Rosenthal* 


President, Stein, Hall & Co., Inc. 


Since the earliest days of mankind there has been conflict 
among individuals, among communities, among states and among 
nations. Conflict seems to be one of the fundamental factors in 
human nature. When conflict or disagreements result in the use of 
force, conflict is vicious and destructive. But when, from the con- 
flict of ideas, from the conflict of principles, from the disagreements 
among scientists and economists, from the curiosity of explorers, 
new discoveries are made, civilization has made some progress and 
peoples everywhere have benefited. Hence, whatever advance man- 
kind has made throughout the centuries owes much to the natural 
disagreements and controversies among human beings. 

The danger lies in the nature of the conflict and the method used 
in resolving the conflict. Wars, through the ages, have been evil and 
wasteful. Men and women of good will have, therefore, always 
sought and are still seeking other means by which the controversies 
among peoples can be settled peacefully and amicably. 

The very existence of the United Nations is an attempt to bring 
the nations of the world together so that they can make the necessary 
effort to solve the many economic, political and social problems that 
confront peoples of all nationalities, so that people can live peace- 
fully with each other and so that their natural disagreements and 
controversies can be adjusted without the use of armed strength. 
And at a conference of this nature, under the auspices of the United 


* This paper was distributed at the Regional Conference on Trade Promotion, 
of the United Nations Economic Commission for Asia and the Far East, 
Singapore, October 9-18, 1951. The contents were summarized by the author, 
a member of the American Delegation, in an oral presentation to the con- 
ference as a whole, when the agenda reached “Methods of expanding trade, 
including discussion of trade agreements, import and export controls, as well 
as standardization of commercial products and terms and use of commercial 
arbitration.” 
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Nations Economic Commission for Asia and the Far East, it is as- 
suredly most appropriate to discuss arbitration and the many ways 
arbitration has proved and is proving of benefit to mankind even 
though its use has been limited to certain fields of human relations 
and is not as universally used as it might well be and as we should 
like it to be. 

There are always disputes between sellers and buyers whether 
they be merchants and manufacturers who deal with each other or 
whether they be government supply and purchasing agencies that buy 
and sell goods in the different markets of the world. There are con- 
troversies in regard to shipments and deliveries, as to inferior mer- 
chandise, as to differing interpretations of foreign trade definitions 
and other contract conditions such as marine insurance, terms of 
payment, foreign exchange regulations and many other technical de- 
tails that enter into a foreign trade transaction from the time the 
exporter receives and accepts an order and the importer receives and 
accepts the goods. 

Business controversies that are taken to courts of law are always 
costly and frequently bitter. Court dockets are heavily crowded and 
commercial cases frequently take many years for final adjudication. 
Sometimes courts tend to favor their own nationals and thereby 
suspicions and animosity are created in the minds of peoples of dif- 
ferent nationalities who grow to doubt the fairness of the treatment 
that they will receive from the courts of other countries. There is 
no body of international commercial law, and different laws and 
different standards make it difficult for international merchants to 
have a clear understanding of the ways in which their rights and 
obligations will be interpreted. 

Centuries ago the early traders learned that they could obtain a 
fair and speedy adjudication of their disagreements by arbitration. 
They learned that the submission of a disagreement to a disinterested 
third party would give them a speedy and simple and fair deal and 
that their controversies could be so resolved that they could continue 
their dealings with each other to their mutual advantage. And within 
the comparatively recent past many business and government or- 
ganizations have been created which have formulated and formalized 
the methods of conducting arbitrations, There has also been some 
supporting statute legislation that makes arbitration awards binding 
upon the parties who have voluntarily undertaken this method as a 
means of composing their differences, 
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There are today what might be described as four basic systems of 
commercial arbitration. First, there is the British system. The 
London Court of Arbitration was founded in 1892 as a joint com- 
mittee of the London City Corporation and the London Chamber of 
Commerce. It was organized to settle commercial cases but today 
it handles. the many different kinds of disputes that can be legally 
arbitrated in London. Its rules conform with English arbitration 
law which, in the main, provides that arbitration awards will be 
enforceable at law. Hence, those who take their cases to the London 
Court of Arbitration have assurance that the awards will be enforced 
by the courts. In England there are also many trade and com- 
modity associations such as the London Corn Trade Association, 
the Incorporated Oil Seed Association, the London Rubber Trade 
Association, the London Fur Trade Association, the London Spice 
Trade Association, the British Wool Federation, the Liverpool Seed, 
Cake and General Produce Association and many others that deal 
with thousands of cases each year. 


Secondly, there is the Arbitration System of the International 
Chamber of Commerce which has its headquarters in Paris and in 
which many countries throughout the world participate through their 
national committees. The International Chamber of Commerce was 
organized in 1920 by business groups in a few countries who felt 
that businessmen could do much to help in expanding the flow of 
goods and services if they worked together in all phases of inter- 
national trade. More than forty countries today share in the work 
of its many commissions which devote themselves to the solution of 
economic and technical problems that arise in international trade. 
The Chamber has established a court of arbitration under whose rules 
arbitrations are conducted. Merchants and manufacturers in all 
parts of the world use the facilities of the International Chamber of 
Commerce in Paris for the settlement of their disputes. 

Thirdly, there is the Soviet Union system of arbitration which 
provides for the adjudication of disputes between the state agencies 
of the Soviet Government and business firms in other countries with 
which they deal. Two of the arbitration tribunals of the Soviet 
Union are active in this field of international trade. They are the 
Maritime Arbitration Commission of the All-Union Chamber of 
Commerce which was established in 1930 and the Foreign Trade 
Arbitration Commission of the All-Union Chamber of Commerce 
which was established in 1932. Arbitrations are conducted in Moscow 


226 


The Arbitration Journal 


and the awards are enforceable under the code of civil procedure 
of the Soviet Republic. 

Fourthly, there is the Western Hemisphere system of arbitration. 
The American Arbitration Association was organized in 1926 and 
the New York State law of 1920 and the Federal Act of 1925 both 
gave its growth great impetus. In the beginning it confined its ac- 
tivities to the settlement of disputes between parties in the United 
States, but it has grown greatly so that today it has arbitration 
panels throughout the United States of more than 12,000 arbitrators 
in more than 1,500 cities which handle cases in international trade, 
domestic trade and labor management disputes. Its rules and regula- 
tions satisfy federal government legal requirements and the legal re- 
quirements of many different states. During the 1930’s, two addi- 
tional arbitration tribunals were created in the Western Hemisphere 
which, with the American Arbitration Association, constitute the 
Western Hemisphere system. They are the Inter-American Com- 
mercial Arbitration Commission which conducts arbitrations in dis- 
agreements that businessmen in the Latin American Republics have 
with each other and with United States businessmen, and the 
Canadian-American Commercial Arbitration Commission which ad- 
judicates disagreements between Canadian and United States parties. 
leven though laws upholding arbitration awards are confined to com- 
paratively few countries in the Western Hemisphere, the existence 
of the Western Hemisphere system has done much to bring about 
acceptance of arbitration awards by merchants and manufacturers in 
those countries where the law does not enforce arbitration awards 
but in which the force of public opinion causes the loser to accept 
gracefully a decision that has been made against her. 

The creation of three new systems of arbitration that took place 
during the last thirty years, was due in some degree to the change in 
the nature of international trade that cdme about after World War I. 
New trade routes were created and new direct contacts were created 
by sellers and buyers in the producing and consuming countries of 
the world. The concentration of international trade in the leading 
markets of Western Europe gradually diminished after the conclu- 
sion of World War I and as new direct channels of trade were 
opened, the merchants and manufacturers who entered the field of 
international trade found more direct means of settling their dis- 
agreements by arbitration tribunals in their own countries. 
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This changing course of international trade not only resulted in 
the establishment of these new systems of arbitration, but also in the 
adoption of arbitration by many more individual trade and com- 
modity association everywhere. For example, there are now Cham- 
bers of Commerce in Australia, New Zealand and the Union of 
South Africa which have arbitration facilities. There is the Nether- 
lands Arbitration Institute in Holland, the Milan Chamber of Com- 
merce, Industry and Agriculture in Italy, the Commission of Arbitra- 
tion of the Chambers of Commerce and Industry in Western Ger- 
many, the Chamber of Commerce and Industry in Istanbul, Turkey, 
the Bengal Chamber of Commerce in India, the Japan Chamber of 
Commerce and Industry in Tokyo, the Chamber of Commerce of 
the Philippines in Manila and many others, too numerous to include 
in a brief list. Still other business groups have been exploring the 
use and adoption of arbitration and are making progress toward the 
establishment of arbitration tribunals with the necessary rules and 
regulations for the conduct of cases. 


One of the most recent developments which will do much toward 
furthering the use of arbitration and the creation of necessary arbi- 
tration tribunals everywhere is the proposed system of voluntary 
international arbitration tribunals that is being sponsored by the In- 
ternational Business Relations Council of the American Arbitration 
Association. I believe that you are already acquainted wtih their 
proposal for voluntary international arbitration tribunals in another 
paper that has been written dealing specifically with this subject. 
The attempt to create additional voluntary arbitration tribunals grew 
out of the already successful effort to establish reciprocal arbitration 
agreements among arbitration tribunals that have been in existence 
and that have operated successfully for many years. For example, 
the International Chamber of Commerce, the London Court of Ar- 
bitration, the American Arbitration Association and many other ar- 
bitration bodies now provide clauses that can be used in contracts as 
a result of which disagreements will be submitted to one or the other 
of two arbitration tribunals in the countries of the seller or buyer, 
depending upon their wishes either at the time of signing a sales 
contract or at the time of submission of a dispute to arbitration. 
These reciprocal clauses provide for the conduct of the arbitration 
by one of two specified arbitration tribunals with the application of 
the rules of procedure of the tribunal under whose auspices the case 
is conducted. Merchants and manufacturers have shown an in- 
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creasing desire to accept these reciprocal arbitration clauses in their 
sales contracts. 


Before dealing with some of the legal problems pertaining to arbi- 
tration and before discussing what can specifically be done to extend 
its use, the present ways in which arbitrations are conducted and the 
advantages of arbitration should be mentioned. 


First, there is the arbitration clause that needs to be included in 
sales contracts at the time that seller and buyer conclude a deal. It 
is customary for exporters and importers who wish to use arbitra- 
tion to include a properly drawn clause in their contracts in which 
they agree to resort to arbitration and not to courts of law in the 
event of disagreement as to the way in which the contract is ful- 
filled. As the laws of different countries of the world are not 
uniform in many important fundamentals, it is essential that the 
arbitration clause be properly written so that the parties have the 
maximum support available to them under the laws of their re- 
spective countries, both as to the conduct of the arbitration as well 
as to the enforcement of the award. It is important that neither 
party be in a position to refuse to arbitrate a disagreement and that 
the loser not be able to refuse to abide by an award that has been 
made by the board of arbitrators. All of the arbitration systems 
and many of the other groups that fall within the general scope of 
these systems have drawn arbitration clauses that fulfill legal require- 
ments and which can be used by the parties to a contract with vary- 
ing degrees of satisfaction depending upon the laws of the countries 
of which they are resident and the business customs and traditions 
of those countries. 


Secondly, the leading arbitration tribunals of the world have 
drawn rules and regulations pertaining to arbitration procedures 
which may differ to some aiid detail but generally are sufficiently 
uniform so that they are easily understandable and can be easily 
obeyed. These rules and regulations cover important points such as: 


1. Agreement between two parties to the contract to abide by the 
rules of the tribunal or association specified in the arbitration 
clause. 


. The form in which the written demand for arbitration is to be 
sent to the tribunal and the submitting of essential documents 
that must accompany it. 
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The action to be taken by the defendant party when notified of 
the demand upon him for arbitration. 


4. The procedure by the arbitration tribunal when it receives a 
request for arbitration. 


5. The method by which the parties to the arbitration may partici- 
pate in the choice of arbitrators and the qualifications of the 
arbitrators chosen to sit in a specific case. 


6. An outline of the way in which the arbitration hearings are to 
be held so that both parties know the way in which they should 
prepare their cases and how they are to conduct their cases at 
the time that the hearings take place. 


7. The way in which arbitrators are to conduct the case and the 
powers of the arbitrators in determining the issues. 


8. Information as to the method in which the award is to be given. 


Some arbitration tribunals provide that all of the evidence is to be 
submitted in writing and that the parties themselves do not appear 
at all hearings. Others provide both for the submission of written 
statements as well as for the appearance of the parties at oral pro- 
ceedings. These proceedings are similar to those in courts of law 
but with greater latitude for the introduction of evidence so that the 
arbitrators can more readily determine the basic intent of the parties 
when they entered into the contract as well as the propriety of the 
actions which led to the disagreement. There are also some differ- 
ences as to whether the arbitrators are selected by the tribunal or 
from panels submitted by the tribunal to the parties to the case, as to 
the assessment of costs for the conduct of the arbitration, as to the 
fees to be paid to the arbitrators and other details of procedure which 


do not affect the rights of the partiegin any way or their assurance 
of receiving fair treatment. 


Arbitration has certain specific business advantages to all. First, 
its procedural simplicity makes it easy to know what people should 
do when they disagree and how they should take steps to establish 
the validity of their positions. Secondly, the parties are assured that 
their cases will be determined by those who are sufficiently expert 
in the subject matter of the case so that an award will be based on 
the equities of the case and not merely upon technical legalisms. 
Thirdly, an arbitration case can be conducted within a comparatively 
short time after the disagreement arises and a decision can be ob- 
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tained quickly. There is not the long-drawn out period of waiting 
that is so frequently found in courts of law where the calendars are 
badly overcrowded. Fourthly, the cost of conducting an arbitration 
case is invariably much less than the cost of conducting a lawsuit 
with the many possible appeals to higher courts. And, lastly, and 
perhaps of even greater importance than any of the aforesaid advan- 
tages, is the fact that an arbitration case can be and is conducted 
in a more friendly atmosphere than cases that are taken to the 
courts. Unhappily, court cases too frequently result in bitterness both 
during the trial and afterwards, as a result of which the parties 
become so enraged that they break off relations with each other. 
Parties to an arbitration tend to accept the award of arbitrators in 
a friendly spirit. The hearings are conducted amicably and both 
parties feel that they can explain their differences of opinion to the 
arbitrators in a pleasant way, that they can accept the arbitrators’ 
award in the spirit of goodwill in which it is made and that they can 
continue dealing with each other because the adjudication of their 
controversy from beginning to end is handled in a relaxed spirit 
and fairly. 

The arbitration system has, upon occasion, been abused by groups 
of sellers who have used it to reinforce cartel and related restrictive 
business arrangements. In those cases, the attempt was made to pre- 
vent public knowledge of the detrimental effects of the arrangements 
which would have come to light as a result of court cases to settle 
conflicts among cartel members. Nevertheless, we can accept arbitra- 
tion as a worth-while and satisfying method of composing our busi- 
ness disagreements. All who are actively engaged in the actual 
business operations pertaining to the international exchange of goods 
and services should devote themselves to a study of what needs to 
be done to further its use and to the measures necessary to attain 
this objective. 

Some of the trading nations that have dominated world trade since 
the fifteenth century—and not all of them—have adopted arbitration 
laws which give assurance to their nationals on two important points. 
First, that the voluntary adoption of an arbitration clause in a con- 
tract will enable either party to demand arbitration and will not per- 
mit the other party to refuse to arbitrate. Secondly, that when an 
arbitration award is made, the losing party cannot refuse to abide by 
the award and be able to fall back on the laws of his country to 
enable him to disregard the award and fail to meet its terms. 
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In the United States, in England, in France, in Holland and in 
some other countries agreements to enter into arbitration and the 
enforcement of awards will both be upheld by the laws of their 
countries even if the arbitrations are conducted in foreign jurisdic- 
tions and the awards are made by arbitration tribunals in those for- 
eign jurisdictions. There are, of course, certain limitations to such 
arbitration statutes which are appropriate. If an arbitration award 
made in one country is inconsistent with the public policy or the 
laws of another country in which the award is to be enforced, the 
courts of that country will not uphold it. If arbitrators are guilty 
of misconduct neither the courts of the country in which the arbitra- 
tion is held nor the courts of the country in which the loser is resi- 
dent will enforce the award. But, in the main, those countries, that 
have adopted arbitration statutes, have accepted arbitration as a 
proper method of settling commercial disputes and their courts will 
enforce awards made by properly conducted arbitration tribunals. 
The basic problem that confronts us today is the extension of such 
legislation among the many nations that still do not have arbitration 
laws. 

It is true that as a result of the Geneva Convention of 1927 some 
countries have agreed that their courts will uphold foreign arbitration 
awards by virtue of this international Convention even though they 
do not have modern arbitration statutes. But, too few countries 
were signatories to the 1927 Geneva Convention so that its applica- 
tion is extremely limited. Lately the United States has included 
an arbitration convention in treaties of commerce, navigation and 
friendship with a few other countries which also gives legal sanction 
to arbitration awards made in the United States or in the country 
with which it has such a treaty. But this, too, is limited even though 
other such treaties of commerce, navigation and friendship are now 
being negotiated by the United States and other nations. 

The rapid expansion of international trade and the entrance into 
it of many new operators demands quick and extensive education not 
only in arbitration but also in all of the techniques involved in the 
sale and purchase of goods. The changing channels of international 
trade have been quickened and expanded greatly by the new inde- 
pendence of many nations and regions whose business affairs were 
conducted by the merchants of those countries that previously dom- 
inated their economies. Hence, those new to the field of interna- 
tional business need to learn much of the methods of doing business, 
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and representatives to this and to other similar conferences must, of 
necessity, assume the burden of undertaking the education that will 
be helpful to all. Basically, human beings wish to be honest with 
each other and wish to fulfill their contractural obligations fairly and 
intelligently. A thorough knowledge enables people to conduct them- 
selves properly, and the more rapidly that we can spread knowledge 
and its proper use, the better and more efficient all of us will be in our 
business relations and, therefore, in our personal relations as well. 

Here again, the work undertaken toward the creation of many 
added voluntary arbitration tribunals is important and is both a sub- 
ject for education and a course for action that should be taken by 
government representatives and by business representatives in their 
meetings with each other and in their subsequent efforts in their own 
countries. If existing Chambers of Commerce and trade associations 
further the cause of arbitration, if they create arbitration tribunals 
and if they urge the enactment of needed statute law, they will ac- 
complish much for their own business benefit and for that harmony 
which we seek as citizens of a community of nations. 

And in the final analysis when people, either as individuals or as 
citizens of nations, are willing to compose their controversies in a 
quiet and amicable and speedy way, there are signs that our civiliza- 
tion is coming of age. Thus when we are willing to accept cheerfully 
the spirit as well as the practice of voluntary arbitration there are 
indications that our society may well be reaching a stage of maturity 
to which we have all aspired but to which we have not yet come. 
Economic relations among peoples is of greater importance today than 
ever before in the history of our world with the natural aspirations 
of all for a better standard of living in the material things that give 
us not only satisfaction but also the basic elements of health. And if 
those who conduct the economic relations of peoples—either as busi- 
nessmen or government officials—can give a good example through 
the settlement of their disputes by the friendly means of arbitration, 
they may well set an example for the adoption of arbitration by gov- 
ernments in other spheres of activity with the resultant diminution 
of and perhaps ending of armed conflict that is so harmful to us all 
and that we all deplore. Then, and then only, will we achieve that 
peace and happiness that we crave so earnestly and so deeply. 
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Foreign Trade Notes 


The International Chamber of Commerce, in answer to various requests, 
stated in World Trade, its Monthly Journal, vol. 17 no. 1 p. 8 (1951) that 
“the national arbitration services existing in the various countries increase the 
number of arbitration facilities from which every one can choose according to 
his particular requirements.” . . . On the occasion of the two-hundredth 
Session of its Court of Arbitration, its Secretary General Frederic Eisemann 
said (ibid. no. 2 p. 12) that the I.C.C. “endeavours to ensure that arbitration 
retain its character of ‘obligation of honour’ irrespective of any legal obliga- 
tion, in other words, to make a reality of the principle enunciated by Solon: 
‘If the citizens choose an arbitrator to put an end to the differences that have 
arisen amongst them, let them select him by common consent and, having done 
so, let them abide by his decisions, let them not go before another authority, 
let the award of the arbitrator be irrevocable’”—Among the disputes recently 
submitted to I.C.C. were questions such as the working of a patent, the settle- 
ment of accounts between two film producers, the cancellation of an agency 
contract, the repayment of a loan guaranteed by a naval mortgage and the 
delivery of a floating crane. Other disputes, as stated in “1950—The U.S. 
Council in Action” p. 22 covered “the widest range of subjects such as transfer 
of patent licenses, delivery of goods, payment of commissions to agents, dis- 
tribution of assets after liquidation, bankers’ liability in connection with pay- 
ment on forged letters of credit, and loss on exchange brought about by 
currency devaluation.” 


Inter-American Bar Association. The Seventh Conference, held in Novem- 
ber 1951 in Montevideo, Uruguay, passed a resolution whereby it “approved 
all efforts leading to the unification of arbitration laws and recommended: 
A. concerning domestic arbitration: the adoption in each state of Resolution 
XLI of the Seventh International Conference of American States, excluding 
the provision (instituto) of “special case” and organizing it preferably on the 
basis of a system of voluntary and amicable arbitration; B. concerning inter- 
national arbitration: the adoption of the arbitration clause of the Inter- 
American Commercial Arbitration Commission and its application inasmuch 
as it does not affect the rules of private international law.” 

It should be recalled that the Seventh International Conference of American 
States, held in Montevideo in 1933, adopted a resolution which is the basis of 
the present Inter-American commercial arbitration system and which recom- 
mended that all American Republics enact certain standards into their respec- 
tive law, among them: “Waiver of the right of appeal to be provided for in 
the rules, which shall be binding on the parties, and which will limit the ground 
for appeal to procedural matters and to such questions of law as both parties 
agree to submit to the court.” This latter concept of the “stated case” by 
agreement of the parties which prevails in the United States only in Connecticut 
and Massachusetts, has been eliminated from the recent recommendation of the 
Inter-American Bar Association. 

The arbitration clause to which the resolution makes reference reads as fol- 
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lows: “Any controversy or claim arising out of or relating to this contract 
or the breach thereof, shall be settled by arbitration, in accordance with the 
Rules of the Inter-American Commercial Arbitration Commission. This agree- 
ment shall be enforceable and judgment upon any award rendered by the 
arbitrator(s) may be entered in any court having jurisdiction. The arbitration 
shall be held in ..... pinepaeenias ... or wherever jurisdiction may be obtained 
over the parties.” 


Agencies of foreign governments are increasingly using private arbitration 
facilities. In a recent example, provision is also made for joining third parties 
in the arbitration, namely in Art. 14 of the General Terms and Conditions of 
Contracts of the French Office of Power Stations (Bureau de Centrales 
Electriques) in Washington, D. C., reading as follows: 


“Seller and Buyer agree to submit to arbitration (such arbitration to 
be held in New York City before a board composed of three arbitrators) 
any claim or controversy arising out of or relating to this contract, or 
the breach thereof, and judgment upon the award rendered may be 
entered in any court having jurisdiction thereof. No arbitration shall, 
however, include any claim or any defense to any claim that in any way 
denies, or challenges, or is inconsistent with the validity of any provi- 
sion of this contract. This arbitration shall be held in accordance with 
the rules, then obtaining, of the American Arbitration Association. 


Seller further agrees that in the event of any controversy arising be- 
tween Seller and Buyer in which any third party or parties are or may 
be liable to Seller or Buyer on the transaction or transactions which 
are the subject of the controversy, Seller will, if requested by Buyer, 
consent to the joining of such third party or parties in the arbitration 
provided for above.” 


The Netherlands Chamber of Commerce in the United States in its 1950 
Yearbook, refers on p. 13, to a statement of the Secretary of the Advisory 
Council for Netherlands Office, Mr. de Bruyn, in connection with the increased 
number of arbitration cases which the Chamber has had during the year: “It 
should be kept in mind that an unsolved dispute is not only detrimental to the 
parties concerned but also to the entire Netherlands export. Generalizations 
are made quickly and it is not uncommon that where one specific firm is con- 
cerned the opposing party discusses the case on the basis of an entire industry, 
and one step further, the entire Netherlands export is identified with that 
one case.” 
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Enforcement In Italy 


of Awards Between Americans and Italians 


Dr. Luigi Racca 


Member of the Bar of the District of Columbia 


HE agreement signed in Washington on September 26, 1951 

which supplements the Treaty of Friendship, Commerce and 
Navigation of February 2, 1948 between the United States of Amer- 
ica and Italy, will bridge a serious gap concerning the execution in 
Italy of awards rendered in disputes between Italian and United 
States citizens.’ 

The Italian legislation? regards a foreign award in the same way 
as a decision of a foreign court.* A foreign award, therefore, can 
be made executory in Italy only when an ordinary court of the State 
in which the award has been rendered, would have had jurisdiction 
in the case, according to the Italian rules of jurisdiction. 


1 Article VI reads as follows: 


“The clauses of contracts entered into between nationals, corporations 
and associations of either High Contracting Party, and nationals, corpo- 
rations and associations of the other High Contracting Party, that pro- 
vide for the settlement by arbitration of controversies, shall not be 
deemed unenforceable within the territories of the other High Contract- 
ing Party merely on the grounds that the place designated for the arbitra- 
tion proceedings is outside such territories, or that the nationality of one 
or more of the arbitrators is not that of such other High Contracting 
Party. No award duly rendered pursuant to any such contractual clause, 
which is final and enforceable under the laws of the place where rendered, 
shall be deemed invalid or denied effective means of enforcement within 
the territories of either High Contracting Party merely on the grounds 
that the place where such award was rendered is outside such territories 
or that the nationality of one or more of the arbitrators is not that of 
such High Contracting Party. It is understood that nothing herein shall 
be construed to entitle an award to be executed within the territories of 
either High Contracting Party until after it has been duly declared en- 
forceable therein.” 

2 Art. 796, Code of Civil Procedure. 
8 Art. 800, Code of Civil Procedure. 
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At present, until the new Washington agreement is ratified, the 
Italian courts cannot grant execution in Italy to foreign awards be- 
tween Americans and Italians, made in cases which would ordinarily 
have come under the jurisdiction of the Italian courts. 

Under present Italian legislation “the obligations which originate 
from a contract are subject to the national law of the contracting 
parties provided said law is common to both; otherwise it is subject 
to the law of the State where the contract was executed . . . The 
obligations not originating from a contract are subject to the laws of 
the State where the fact originating the dispute occurred.”* 

Therefore, in disputes originating from contracts executed in Italy 
or from facts occurred in Italy, only an Italian court, or an Italian 
arbitrator, or arbitration tribunal has jurisdiction. In such a case a 
foreign award cannot be made executory in Italy according to the 
present legislation of the Italian Republic. 

It should be noted, however, that Italy ratified the Geneva Con- 
vention of September 24, 1923 and then converted said Convention 
into Italian Law by the Statute of May 8, 1927, #783.5 

Therefore the previously mentioned Italian legislation applies only 
to disputes between Italian citizens, or between Italians and forigners 
not subjects of a State which has ratified the Geneva Convention. 

The United States of America has not taken part in the Geneva 
Convention and therefore an award rendered between American and 
Italian citizens is governed by the national law, and not by the 
Geneva Convention. This situation has made it impractical, if not 
impossible, for Italian and American citizens to submit their differ- 
ences to an Arbitration Tribunal in the United States or anywhere 
else outside Italy. Recent decisions of the Italian courts do not leave 


4 Art. 25, Preliminary Provisions of the Civil Code. 
5 Art. 1 of the Geneva Convention of September 24, 1923 reads as follows: 


“Each of the Contracting States recognizes the validity of an agree- 
ment whether relating to existing or future differences between parties, 
subject respectively to the jurisdiction of different Contracting States by 
which the parties to a contract agree to submit to arbitration all or any 
differences that may arise in connection with such contract relating to 
commercial matters or to any other matter capable of settlement by 
arbitration, whether or not the arbitration is to take place in a country 
to whose jurisdiction none of the parties is subject. 

Each Contracting State reserves the right to limit the obligation men- 
tioned above to contracts which are considered as commercial under its 
national law. Any Contracting State which avails itself of this right 
will notify the Secretary General of the League of Nations, in order that 
the other Contracting States may be so informed.” 
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any doubt about this. The Bari Court of Appeals® has ruled as fol- 
lows: “The arbitration clause in which it is agreed by the parties to 
submit to a foreign arbitrator residing in a foreign State . . . the 
differences which can arise from a contract stipulated by an Italian 
and a foreign firm, is null, void and against the law. Such a normal 
compulsory arbitration goes against the principle of Italian jurisdic- 
tion. It is true that by the Geneva Convention of September 24, 
1923, converted into Italian law on May 8, 1927, the Contracting 
States solemnly recognized the validity of foreign arbitration without 
submitting the subject and the execution of the Arbitration clause to 
the special rules of domestic legislation of each Contracting State ; 
this Convention, nevertheless, applies only to foreign arbitrations 
entered into by citizens who are all subjects of States which ratified 
such convention.” 

The Italian Corte di Cassazione’ has laid down the same rule, 
stating that “the arbitration clause in a foreign arbitration is not 
valid if one of the parties is subject to the sovereignty of a State 
which did not adhere to the Geneva Convention of 1923, or if both 
parties are subject to the sovereignty of the same State”. 

Thus it is understood that when the agreement signed in Washing- 
ton on September 26, 1951 is ratified, the objection, that the foreign 
arbiter lacks jurisdiction, will no longer be sustained by the Italian 
courts, when they will have to decide on the enforcement of a foreign 
award between Italian and American citizens. Such award will then 
be considered “substantially” in the same way as if the United States 
had ratified the Geneva Convention of 1923. I have used the word 
“substantially” instead of “exactly” since there is a certain difference 
in the wording of Art. 1 of the Geneva Convention and Art. VI of 
the Washington Agreement. While the Geneva Convention refers 
explicity both to agreements “relating to existing or future differ- 
ences,” the Washington Agreement refers only to “clauses of con- 
tracts that provide for the settlement by arbitration of controversies,” 
it could be construed to refer only to arbitration clauses in contracts 
already existing between the parties concerned, and not to the 
clauses of a contract dealing with “submission” to arbitration of an 
existing controversy only. The Italian courts will not fail to take 
note of this difference in wording. It would have been better if 
the authors of the Washington Agreement also had specifically re- 


6 Soc. Ladis v. Ditta Duchi Sous, Corte Bari 1941 I, 95. 
7 Rizzuto v. Soc. Odino, Giur, Cass. Civ. 1948 XXVII, 443. 
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ferred to “submission to arbitration” and not only to the “clauses.” 
The question however, is of limited practical importance, because 
almost always commercial arbitrations take place when a contract 
between the parties concerned contains an arbitration clause pro- 
viding for the settlement of controversies thereafter arising. 


Finally it must be noted that even after the ratification of the 
Washington Agreement, an award made in the United States or 
outside of Italy in disputes between Italian and American citizens, 
although valid, will always be considered in Italy as a “foreign” 
award. Under Italian legislation a foreign award cannot be made 
executory in Italy simply by filing its original with the clerk of 
the “Pretura” and cannot be declared executory by the judge 
(Pretore), as a “rituale” domestic Italian award. According to Art. 
825 of the Italian Code of Civil Procedure, an award rendered 
outside Italy, although valid, will always remain a foreign decision. 
It will be necessary, therefore, in order to declare executory an 
award between American and Italian citizens in the Republic of 
Italy, to follow the procedure indicated by Art. 796 foll. of the same 
Code. Under this procedure a petition must be filed with the Court 
of Appeals which has territorial jurisdiction in the place where the 
award shall be executed. The Court of Appeals, examining such 
petition, will have to establish, among other things, whether the 
award has been made in pursuance of a submission to arbitration 
valid under a law applicable thereto; whether the subject matter 
of the award is capable of settlement by arbitration; whether the 
award has been made by an arbitrator or arbitration tribunal in 
compliance with the law governing the arbitration procedure ; whether 
the award has become final in the country in which it has been made 
(that it will not be considered open to opposition or appeal) ; whether 
a suit is not pending before an Italian court on the same subject 
and between the same parties ; and finally, whether it is not contrary 
to the public policy or the general principles of the Italian law. 

All these formalities, however, exist also for the award rendered 
in disputes between Italian and foreign citizens subject to States 
which adhered to the Geneva Convention, but, notwithstanding that, 
we have examples of foreign awards that are regularly declared 
executory by the Italian Court of Appeals. 

As we have stated, the Washington Agreement will make it pos- 
sible to declare executory in Italy a “foreign” award rendered in dis- 
putes between American and Italian citizens, which otherwise would 
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have been void for lack of “territorial” jurisdiction. We must bear 
in mind, however, that the award could always be declared void by 
the Italian courts if the arbitrator or arbitration tribunal has no 
jurisdiction of the subject matter according to Italian law. For in- 
stance, according to Italian law, even after the ratification of the 
Washington Agreement, the parties concerned will not be allowed to 
submit to arbitration differences arising out of labor disputes; nor 
to disputes related to the Italian social security law ;* nor to questions 
of family status, matrimonial separation, etc. ; or any other dispute that 
cannot be settled by simple agreement between the parties.° 

It should be noted that the Geneva Convention of 1923 also is 
actually limited in scope to disputes of commercial nature originating 
from contracts, because, according to Art. 1 of said Convention, the 
Contracting States reserved the right to limit its application only 
to disputes of a commercial and contractual nature. It is therefore 
doubtful whether the Convention could apply in arbitration of disputes 
of an extra-contractual nature, like those originating from torts or 
from obligations “ex delictu.” 

In any event, the agreement supplementing the Treaty signed on 
September 26, 1951 will remain a step forward in the execution of 
foreign awards abroad, and thus contribute to a more efficient use 
of international commercial arbitration. 


8 Art. 429 and 459, Code of Civil Procedure. 
® Art. 806, Code of Civil Procedure. 


An Arabian Oil Dispute between two foreign corporations was recently 
settled by arbitration in favor of Superior Oil Company of California. The 
dispute involved oil rights on the continental shelf off the coast of Abu Dhabi, 
an Arabian principality, which were claimed by the American company under 
a 1950 concession granted by the Sheikh. The Petroleum Development, a 
British company associated with Iraq Petroleum Company, claimed the same 
rights under a 1939 concession including oil rights in the sea bed lying under 
the territorial waters of Abu Dhabi. The arbitration board, with Lord Asquith 
of Bishopstone as umpire, ruled that the concession to Petroleum Development 
includes the subsoil of the territorial waters but not the subsoil of the conti- 
nental shelf. The shelf area was defined as the submarine area adjoining the 
Abu Dhabi but outside the territorial zone. 
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REVIEW OF COURT DECISIONS 


T HIS review covers decisions in civil, commercial and labor-man- 
agement cases, arranged under the main headings of: I. The 
Arbitration Clause, Il. The Arbitrable Issue, III. The Enforcement 
of Arbitration Agreements, 1V. The Arbitrator, V. Arbitration Pro- 
ceedings, VI. The Award. 


I. THE ARBITRATION CLAUSE 


A sales note for the delivery of cotton textile fabrics in which the Standard 
Cotton Textile Sales Note was incorporated by reference, has to be interpreted 
in accordance with the custom of the trade. The claim of the buyer that a 
breach of contract had occurred by selling tailings to others without first 
offering them to the buyer, was a controversy “arising under, or in relation 
to,” the contract, and thus covered by the arbitration clause ‘of the General 
Arbitration Council of the Textile Industry. An order dismissing a petition 
for a permanent stay of the arbitration proceeding was therefore affirmed. 
Brookside Mills, Inc. v. Avon Converting Co., Inc., 191 F. 2d 905 (U.S. 
Court of Appeals, 2d Circuit, Swan, C.J.). 


Correspondence on the sale of a machine to be built to the buyer’s order 
included a proposal containing a printed arbitration clause which was signed 
by the seller alone, though the specifications attached to the proposal were 
understood by both parties to constitute important terms of the agreement. 
The court did not assume the existence of an arbitration agreement which 
would be binding upon the buyer who neither signed nor returned the pro- 
posal, since he never indicated that he agreed to all terms of the proposal, or 
to the incorporation of the proposal in toto into the agreement. Said the 
court, in granting a motion to stay arbitration: “It is apparent that at no time 
during the negotiations or the making of the sales contract was there any 
discussion orally, in correspondence or otherwise with respect to arbitration. 
The buyer did not assent to the submission of any future controversies to 
arbitration, and no such assent may be implied from its mere retention of a 
document unsigned by it which contained such a provision (Albrecht Chemical 
Co., Inc. v. Anderson Trading Corporation, 298 N.Y. 437, Tanenbaum Textile 
Co. v. Schlanger, 287 N.Y. 400).” Edgar Brothers Co. v. Pennsylvania Crusher 
Co., N.Y.L.J., September 18, 1951, p. 521, Nathan, J. 


“Retention of bought and sold notes issued by a broker constitutes a 
contract binding on both parties despite the failure of either to subscribe,” 
said the court, referring to Matter of Huxley, 294 N.Y. 146, and Airedale 
Worsted Mills y. Bonnie Classics, 98 N.Y.S. 2d 353. The court further said: 
“To reach any other conclusion, it is submitted, would unduly burden com- 
merce and interfere with the operation of the presently highly regarded arbi- 
tration machinery.” Victor B. Handal & Bro., Inc. v. Geliebter, N.Y.L.J., 
October 10, p. 804, Gavagan, J. 
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A bought and sold note issued by a broker was corrected by a party and 
in its corrected form returned to the broker. Such a situation is somewhat 
different from the normal one whereby the issuance of bought and sold notes 
by a broker constitutes an agreement enforceable as to its arbitration provi- 
sions. The court therefore directed a trial of the issue of the existence of 
the contract between the parties. Cavalcade Fabrics, Inc. vy. R. G. Fromkin 
Co., Inc., N.Y.L.J., October 15, 1951, p. 838, Koch, J. 


The submission of any dispute to a named architect for a decision was 
considered a valid arbitration clause, though the word arbitration was not 
expressly used. In directing to proceed before the arbitrator, the court stated: 
“Such clauses are common in building contracts (See Matter of Marchant v. 
Mead-Morrison M. Co., 252 N.Y. 284, 301).” Garden Apartments, Inc. v. De- 
Martini, N.Y.L.J., October 29, 1951, p. 1036, Daly, J. 


The question whether a release terminated the contract was “one to be 
decided by the arbitration tribunal and not by the court (Lipman v. Haeuser 
Shellac Co., Inc., 289 N.Y. 76; Matter of Aqua Mfg. Co. v. H. Warshav & 
Sons, Inc., 179 Misc. 949, aff’d 266 App. Div. 718).” A motion to vacate 
the notice of arbitration was therefore denied. City Sewing Center, Inc. v. 
Portman Sewing Machine Co., Inc., N.Y.L.J.,. September 26, 1951, p. 632, 
Rabin, J—Referring to the same authorities, the court held, in compelling 
arbitration, that “the question of whether a contract, containing a provision 
for arbitration of any controversy arising thereunder or in relation to it, was 
abandoned or canceled is one which must be determined by arbitration, not by 
the court.” Rex Rayon Corp’n. v. Wertex Co., Inc., N.Y.L.J., September 24, 
1951, p. 596, Rabin, J. 


A contract for the sale of goods provided for the arbitration of any con- 
troversy arising under or in relation to the contract. A dispute arose over 
the contention that the seller was not entitled to the price of merchandise not 
delivered because the tender of delivery was made after the delivery date 
specified in the contract. The latter moreover expressly prevented respondent 
from showing an oral extension of the time for delivery. The buyer con- 
tended that there was no existing controversy to be arbitrated, but the court 
denied the motion to stay arbitration in stating: “I think it plain that it [the 
petitioner] has repeated the old mistake of failing to distinguish between the 
existence of a controversy and lack of merit in the claim asserted; or, in the 
language used in many federal cases, the mistake of failing to distinguish 
between merit and jurisdiction. . . . Respondent asserts a right under the 
contract and petitioner denies that respondent has that right; and that makes 
a controversy for the arbitrators to decide even though the law will require 
them to decide that respondent does not have the right it asserts (see The 
Fair v. Kohler Die Co., 228 U.S. 22).” J. P. Stevens & Co., Inc. v. Roselle 
Fabrics, Inc., N.Y.L.J., November 16, 1951, p. 1270, Walter, J. 


A member of the Independent Association of Mutuel Employees of New 
York State brought a court action for damages for alleged wrongful discharge. 
The collective bargaining agreement provided for a full and complete procedure 
for the adjustment of grievances ending in an arbitration to be instituted 
within certain time limits before an arbitrator designated for that purpose by 
the Chairman of the New York State Mediation Board, the court dismissed 
the action, saying: “It is well settled that where there are arbitration provi- 
sions in a union contract, such provisions are binding upon individual em- 
ployees (Matter cf Utility Laundry Service v. Sklar, 300 N.Y. 255; Matter of 
Mencher v. Abeles & Kahn, 274 App. Div. 585) and independent actions by 
them will be stayed (Sperling v. Newton Laundry Service, Inc., 264 App. Div. 
878; Matter of Chakrin, 97 N.Y.S. 2d 258).” Ott v. Met. Jockey Club, 
N.Y.L.J., October 15, 1951, p. 845, Hooley, J. 
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An arbitration clause provided that “all claims must be in writing within 

two weeks after receipt of the goods, and are to be settled either by mutual 

agreement or by the customary New York arbitration.” The court refused to 

compel arbitration since “this clause, by its language, only becomes operative 

after receipt of the goods. It is conceded that no goods were ever shipped.” 

Inc. v. Cheng, N.Y.L.J., September 19, 1951, p. 539, Di 
co, J. 


The trial of the validity of a contract may be granted pending a motion 
to stay arbitration, since such motion “is in effect a motion to compel arbi- 
tration, and consequently the provisions of Section 1450 of the Civil Practice 
Act with respect to a jury trial are applicable.” Horowitz v. Alley Pond 
Apartments No. 1, Inc., N.Y.L.J., October 10, 1951, p. 808, Keogh, J 


When ceiling price regulations are violated, “then no enforcible claim of 
right to submit disputes to arbitration exists.” A stay of arbitration was 
therefore granted until a trial of the issue of the existence of a valid contract 
providing for arbitration. Rube P. Hoffman Co., Inc. v. Jolice Textile Co., 
Inc., N.Y.L.J., October 2, 1951, p. 703, Gavagan, J 


When roll backs of prices were not required after June 30, 1951, and price 
ceiling provisions in effect on that date were frozen at the existing level pursu- 
ant to O.P.S. General Overriding Regulation 30, the contract price was under 
General Ceiling Price Regulation 37, the maximum ceiling price. A purchase 
and sales agreement which was valid when made with respect to price regula- 
tions, did not become invalid subsequently. It remained enforceable and 
therefore a motion to stay arbitration was denied. Tilton Textile Corp’n. v. 
Newbury Mills, Inc., November 14, 1951, p. 1230, Aurelio, J. 


The invalidity of a contract was invoked by an employer because of its 
being signed on a Sunday. In view of his repudiation, the union instituted an 
action to obtain a judgment that the alleged contract remained in full force 
and effect and therefore the parties were bound to arbitrate. There was a 
dispute as to whether or not the contract was ratified later by the company, 
which would have removed the ban of Revised Statutes 2: 207-1 relating to 
the transaction of business on Sunday. The trial court declined to decide 
whether there was an arbitrable issue until it could first be determined whether 
there was a valid contract, and this decision was confirmed. Milk Drivers 
and Dairy Employees, Local 680 of International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America v. Shore Dairies, Inc., 17 
Labor Arbitration 273 (New Jersey Supreme Court, Vanderbilt, C.J. ). 


When self-employed workers are admitted to union membership they are 
bound to the arbitration provisions of a collective bargaining agreement. A 
stay of arbitration and a trial of the issue of the making of the arbitration 
agreement was therefore denied. Private Sanitation Unit, Local Union 27, 
Affiliated with the International Brotherhood of Teamsters, ‘Chauffeurs, Ware- 
housemen and Helpers of America v. Spirito, N.Y.L.J., November 8, 1951, 
p. 1174, Hammer, J. 


When an oral agreement was allegedly reached on the renewal of negotia- 
tions of wage rates and the arbitration provision of a previous contract ,was 
thus eliminated, an issue was presented for trial as to whether a party “vio- 
lated the contract for arbitration by refusal to arbitrate the wage dispute for 
the 1951-52 period in the absence of agreement covering the subject.” Walin- 
sky v. Columbia Products Corp’n., N.Y.L.J., October 17, 1951, p. 876, 
Aurelio, J. 
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II, THE ARBITRABLE ISSUE 


A clearance provision in a collective bargaining agreement provided that 
the discharge of any employee who has not been cleared by the Armed Services 
“shall not be subject to the grievance and arbitration procedure.” A decision 
denying the company’s motion for a stay of arbitration (106 N.Y.S. 2d 597, 
digested in this Journal 1951, p. 182) was reversed after the Department of 
Defense had formally notified the employer that access by the employee to 
work and information classified as secret and confidential would be inimical 
to the best interests of the United States for security reasons. Said the court: 
“In the light of the facts thus presented, it is clear that the employer’s petition 
to stay the arbitration should be granted, since on the facts now disclosed 
concerning employment of this particular employee in work classified as con- 
fidential there is nothing further to arbitrate. The guided missile project on 
which this employee was working concededly was classified by the armed 
forces as confidential; for the security of the United States this employee 
never should have access to such confidential and secret information, his dis- 
charge was justified and under the terms of the contract is not arbitrable.” 
Sperry Gyroscope Co. v. Engineers’ Association, 107 N.Y.S. 2d 800. 


Alleged misappropriation or wasting of assets of a corporation were, in 
the opinion of the court, “not contemplated by the parties and consequently 
not intended to be included in the arbitration clause. The acts alleged by the 
plaintiff are outside of the contract. If made arbitrable public policy would 
deny enforcement thereof.” The court therefore denied a stay of the action. 
Rosenfeld v. Mittelmark, N.Y.L.J., October 22, 1951, p. 931, Dineen, J. 


A dispute in a closed corporation lead to a submission to AAA arbitration 
wherein the parties expressly stated that the payment of certain amounts “is 
on a moral level and understanding, and (the creditor) agrees not to institute 
action in any court to enforce such plan.” A motion to vacate the notice to 
arbitrate was denied, since “it is clear to the court that the parties merely 
intended that their differences, if any, be settled by way of arbitration in 
accordance with the provisions of the Civil Practice Act rather than by 
institution of an action in any of the courts. Agreement by persons to sub- 
mission of moral obligations bind them to the findings of the arbitration.” 
Hirsch v. Hirsch, N.Y.L.J., October 10, 1951, p. 808, Di Giovanna, J. 


A stockholder agreement provided that “in the event of the death of any 
of the individual parties, the legal representatives of the decedent must offer 
the stock of the deceased stockholder for sale.” It further provided that the 
value of the assets be determined by an appraisal of the Manufacturers Mu- 
tual Insurance Company. The agreement of the parties moreover provided 
for arbitration of “any difficulty, dispute, or misunderstanding.” After the 
death of one partner, an appraisal was refused recognition and a law suit was 
instituted for damages of breach of contract. The Appellate Div. (278 App. 
Div. 703) stated: “There is no basis for the claim of dispute which would 
warrant resort to arbitration.” Appellants argued in the Court of Appeals 
that the appraisal had been made for insurance purposes and that it was not 
within the intention of the parties that the appraisal should be as to the 
value of the property at the time of the death of a stockholder. Respondent 
argued that the appraisal had been made by the agency which was designated 
in the agreement, and according to the form and content as provided in the 
agreement and that, consequently, no arbitrable issue had been presented. 
The Court of Appeals affirmed (without opinion) the order of the Appellate 
Division. Fleischer v. Borus, 303 N.Y. 617. 


A law-suit was instituted against a guarantor to recover for goods sold 
and delivered. Though the guaranty does not provide for arbitration, the 
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guarantor nevertheless sought a stay of the court action pending the arbitra- 
tion, so that he might avail himself of the plea of res adjudicata on the basis 
of the award to be made in the arbitration proceeding. The court considered 
it in its discretion to grant such stay, since an award in arbitration will support 
a plea of res adjudicata, referring to Springs Cotton Mills v. Buster Boy Suit 
Corp., Inc., 275 App. Div. 196 aff’d 300 N.Y. 586, and further stated that “it 
would appear that the award in the arbitration proceeding will determine the 
issues herein (Good Health Dairy Products Corporation v. Emery, 275 N.Y. 
14).” oa Millikin & Co., Inc. v. Hayman, N.Y.L.J., October 5, 1951, 
p. 754, McNally, J 


A contract contained a broad arbitration clause submitting any controversy 
to AAA arbitration. A motion to stay arbitration was denied and this order 
was unanimously affirmed. The Appellate Division also held that a court in 
its discretion should not take jurisdiction of an action for declaratory judg- 
ment when other forms are available for adjudication of claims. Such is the 
case here where, as the court said: “All issues in the controversy between 
the parties including the validity, application or limitation of the covenants in 
question, are for the arbitrators who may if they deem it proper decide such 
issues either in plaintiffs’ or defendants’ favor. On the coming in of the 
award the parties will have opportunity to raise any question as to its scope 
and enforcement.” Adroit Metal Products, Inc. v. Young’s Windows of 
America, Inc., 107 N.Y.S. 2d 713. 


Whether the hourly rate and labor grade of an employee is in conformity 
with the equal pay for equal work provision of a collective bargaining agree- 
ment was considered an — issue by a lay arbitrator, who was authorized 
only to interpret and apply that provision, The court was called to determine 
this question of arbitrability by an application on the part of the arbitrator 
joined in by the parties, as specifically authorized in the agreement of sub- 
mission, in substantially the same way as it might have been (but was not) 
authorized as to any other question of law under Section 8158 of the General 
Statutes of Connecticut. The court, in approving the arbitrator’s decision, 
held that his power was not to be confined to strict rules of law, and said: 
“It is true that an arbitrator, even when not obliged to follow strict rules of 
law, is not wholly free from restraint. It is difficult to frame, in general 
terms, a definition of what action by him will be so far contrary to law as to 
require judicial interference and vitiate an award. The cases on the matter 
are legion. A good collection of those arising up until 1938 may be found _ 
112 A.L.R. 875. Others may be found in 63 Harvard Law Review, pp. 681 ff 
At least it may be safely said that if the arbitrator acts reasonably and in 
accordance with the principles of equity and good conscience, the mere fact 
that he does not correctly decide a question of law is immaterial ; while if he 
distorts the basic provisions of a contract or so construes it as to condone a 
violation of criminal law, his award cannot stand even though he was not 
required to follow the strict rules of law. Western Union Tel. Co. v. Ameri- 
can Communications Association (N.Y. 1949) 86 N.E. 2d, 162, 165. % Scovill 
Local 1604, UAW-CIO v. Scovill Mfg. Co., Superior Court, New Haven 
County, Waterbury, Conn., No. 19, 559, of November 8, 1951. 


III. THE ENFORCEMENTS OF ARBITRATION AGREEMENTS 


Arbitration of a dispute on re-employment after leave of absence on ac- 
count of illness, though constituting a grievance under a collective bargaining 
agreement, could not be enforced upon the employer, since the Wisconsin 
Arbitration Statute (Sect. 298.01) expressly exempts from its application 
“contracts between employers and employees, or between employers and asso- 
ciations of employees.” The Supreme Court of Wisconsin, mentioning the 
decision of the Ohio Court of Common Pleas in Utility Workers of America 
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v. Ohio Power Co., 77 N.E. 2d 629, which construed a similar statute, re- 
ferred to the Employment Peace Act of 1939 (chap. 57), which provided for 
the settlement of labor disputes and designated certain acts on the part of 
both employer and employee as unfair labor practices. In its closing para- 
graph, Sect. 298.01 was reenacted. Said the court: “The reenactment of 
section 298.01 in the same act which otherwise deals exclusively with matters 
affecting employer-employee relationships is most significant. It is the ex- 
pression of the legislature that it intended to continue the rule that agreements 
for the arbitration of labor disputes should not be enforceable. ... If the 
legislature had contemplated that the provisions of chapter 298 should apply 
to contracts between employers and employees it certainly would not reenact 
it by chapter 57 of the laws of 1939.” The dissenting opinion of Currie, J. 
(in which Broadfoot, J., joined) stated that though court enforcement of 
arbitration clauses in collective bargaining agreements has not specifically been 
authorized by the legislature, “nevertheless, this doesn’t preclude the court 
from enforcing such a clause if it possesses the power so to do at common 
law independently of statute.” Local 1111, United Electrical, Radio & Machine 
Workers of America v. Allen-Bradley Co., 17 Labor Arb. 429 (Wisconsin 
Supreme Court, Fritz, C.J. 


A sub-contractor was required to provide and maintain at his own expense 
property damage liability insurance. The insurance company undertook to 
pay on behalf of the insured “all sums which the insured shall become obligated 
to pay by reason of the liability imposed on him by law for damages” and 
“defend in his name and behalf any suit against the insured alleging such 
injury.” After damage was done to a certain foundation wall, the contractor 
made a demand for arbitration against the sub-contractor, who referred it in 
turn to the insurer. The insurance company did not consent to the proposed 
arbitration, as it did “not regard an arbitration proceeding as a suit against 
the insured within the meaning of the policy or an adverse finding as liability 
imposed by law.” The sub-contractor thereupon instituted an action for a 
declaratory judgment in which, in the opinion of the court, the question arose 
whether the parties to the construction contract “intended to make compulsory 
the arbitration of all disputes arising out of or relating to the contract, or its 
breach, regardless of any concomitant obligation of the insurer to be liable 
for damages imposed upon the assured is an arbitration proceeding.” An 
application to stay the arbitration proceeding until that action has been deter- 
mined was granted. Madawick Contracting Co., Inc. v. Travelers Ins. Co., 
N.Y.L.J., November 13, 1951, p. 1217, Daly, J. 


Under a lease for a New Jersey property “any dispute arising under this 
lease” was to be settled by arbitrators, of whom two were to be appointed 
by the parties and the third selected by the two arbitrators thus chosen. 
Questions as to assignment of a freight elevator, the supply of adequate heat 
and hot water, and the maintenance of the plumbing of the building in a good 
state of repair, were considered arbitrable items which, said the court, “clearly 
refer to matters covered by the lease.” The court further referred to 
Wenger & Co. v. Propper Silk Hosiery Mills, 239 N.Y. 199 (1924), where 
the Court of Appeals said on page 203: “Difficult questions of law as _ well 
as of fact may arise. By the terms of the contract disputes whether of law 
or fact are arbitrable. Traders may prefer the decision of the arbitral tribunal 
to that of the courts on such questions. When they have selected their tri- 
bunal, the court ought not to interfere with them unless very substantial 
reasons are shown (Wood v. Phwonge £ 74 N.Y. 38, 44; Smith, Coney & 
Barrett v. Becker, Gray & Co. (1916) 2 Ch. 86).” Allied Luggage Corp’n. v. 
Cleff Realty Corp’n., N.Y.L.J., April 26, 1951, p. 1528, Bartels, J. 


A contract provided for arbitration “in London as per rules of the Ameri- 
can Seed Trade Association (Edition 1948).” One of the parties discovered 
that they were not members of the Association, which would therefore not 
process the arbitration, and concluded therefore that resort to the court was 
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proper, where it obtained a warrant of attachment. A motion to vacate the 
warrant of attachment and levy or alternatively for stay of proceedings pend- 
ing arbitration was granted, the court stating: “Arbitration remains the 
appropriate and available procedure and the court ought not to take jurisdiction 
at this time.” Cerf v. La Maison du Paysan du Sud-Ouest, N.Y.L.J., April 
26, 1951, p. 1523, Benvenga, J. 


When a request as to credit terms was made in conformity with the 
Standard Cotton Textile Sales Note, the question was presented whether 
either of the parties suffered a breach of contract with respect to such request 
and the following occurrences. “This is a matter for the arbitrators,” said 
the court in denying a motion to dismiss the demand for arbitration under the 
rules of the General Arbitration Council of the Textile Industry. United 
Merchants & Manufacturers, Inc. v. Halu Fabrics, Inc., N.Y.L.J., October 16, 
1951, p. 858, Aurelio, J. 


By submitting a cross-claim to a California court (which did not decide it) 
rather than to an arbitrator, the party “made an election which cannot be 
recalled and waived his rights to arbitration (Matter of Zimmerman v. Cohen, 
236 N.Y. 15; Matter of Young v. Crescent Dev. Co., 240 N.Y. 244).” Pagani 
v. Nelson, N.Y.L.J., May 3, 1951, p. 1623, Cohalan, J. 


“By requesting and participating in an arbitration, the defendant-respond- 
ent waived his right to a trial by action,” said the Appellate Division in 
unanimously reversing an order which granted a motion for stay of arbitra- 
tion, and directing the parties to proceed to arbitration. Agress v. Turkme- 
nilli, Zaloon v. Turkmenilli, 279 App. Div. 556. 


Termination of a contract does not prevent the arbitration of issues arisen 
under its lifetime. In directing unanimously the parties to proceed to arbitra- 
tion, the Appellate Division said: “The loss giving rise to the controversy 
occurred while that contract was in effect.” Columbia Casualty Co. v. Drivers 
& Chauffeurs Local Union No. 816, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 279 App. Div. 552. 


A party’s answer and their subsequent steps in a Supreme Court action 
constitute a waiver of arbitration (Zimmerman v. Cohen, 236 N.Y. 15; Nagy 
v. Arcas Brass and Iron Co., 242 N.Y. 97). Goldman v. ‘Rosenblum, | & oem 
October 11, 1951, p. 820, Nathan, fl 


Lacheés in initiating arbitration under a separation agreement are for the 
consideration of the arbitrator; a motion to compel arbitration was therefore 
granted. Eustathopulo v. Eustathopulo, N.Y.L.J., October 22, 1951, p. 933, 
Aurelio, J 


Examination before trial in arbitration, a widely disputed issue (see this 
Journal, 1951, p. 188), was granted under the authority of Lillie Barnes, Inc. 
v. Tambro Fabrics Corp’n., 83 N.Y.S. 2d 750. British American & Eastern ; 
Co. v. Cross Island Steel Co., N.Y.L.J., November 5, 1951, p. 1131, Aurelio, J. 
See also: Rex Cole, Inc. v. International Projector Corp’n., N.Y.L.J., Septem- 
ber 26, 1951, p. 631, Gavagan, J. 


Personal service of a notice of arbitration is not necessary (United Culinary 
Bar and Grill Employees, Local 923, C..O. v. Arthur Schiffman, 272 App. 
Div. 49). It is sufficient that the party had due notice of the arbitration 
proceeding. Davis v. Local 430, United Electrical, Radio and Machine Workers 
of America, N.Y.L.J., Sept. 11, 1951, p. 433, Brisach, J. 
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An argument that a claim which cannot be enforced in an action at law 
cannot be made the subject matter of arbitration was considered “an inaccu- 
rate statement of the rule existing under our statute (see Matter of Robinson, 
186 Misc. 974, Aff’d 296 N.Y. 778).” Roselle Fabrics, Inc. v. J. P. Stevens 
& Co., Inc., N.Y.LJ., November 16, 1951, p. 1270, Walter, J. 


Appointment of a receiver and other relief was denied in view of the stay 
of a court action pending arbitration, since the agreement between the parties 
required arbitration of “all disputes thereunder.” Spetler v. Hoviss, N.Y.L.J., 
October 26, 1951, p. 1008, Aurelio, J. 


The right to terminate employment is not abridged by the employer’s 
contractual right to suspend deduction of dues in the event of a work stoppage. 
The court considered the union’s claim that this would be the employer’s 
exclusive remedy in respect of a work stoppage as “untenable,” and stayed 
the arbitration, since “no arbitrable question involving the interpretation of 
the contract is present (Matter of International Association of Machinists and 
Cutler-Hammer, Inc., 271 App. Div. 917, aff’d. 297 N.Y. 519).” Western 
Electric Co., Inc. v. Communication Workers of America, N.Y.L.J., Septem- 
ber 27, 1951, p. 649, McNally, J 


Counsel’s authority to accept the jurisdiction of the arbitrator in matters 
covered by the award, was assumed in a case where the employer participated 
in the arbitration by furnishing counsel facts on matters other than the strict 
interpretation of the submission agreement. The court therefore considered 
the attorney empowered to bind his client in the arbitration, referring to 
Balzer v. Weisensel, 258 Wis. 556, 46 N.W. 2d 763 (1951), where the Supreme 
Court of Wisconsin stated the general rule that ‘ ‘an attorney has no power 
to bind his client by a compromise agreement,” but held on ample evidence 
in a trespass action that the party “had clothed his attorney with apparent 
authority to settle a case involving as little as this case did,” namely, a payment 
of $450. Milwaukee Sentinel Division of Hearst Corp. v. Wisconsin Employ- 
ment & Relations Board and Office Employees International Union, Local 
No. 9, 29 L.R.R.M. 2017 (Wisconsin Circuit Court, Milwaukee County, 
Schinz, J.). 


Recovery of wages and penalties under a contract of the National Mari- 
time Union of America (C.I.O.) and an employer are issues referable to 
arbitration, since the contract provides that “any dispute or grievance arising 
in connection with the provisions of this agreement” shall be settled by a 
procedure of which arbitration is the last step. The contention that only 
wages may be arbitrable but not the penalties was refuted by the court, which 
said: “However, there can be no claim for the penalty if no wages are due 
the libellant. The fundamental problem is whether any wages are due the 
libellant, and this depends, under the contract, on the factual issue of whether 
or not the libellant has been properly relieved.” The court granted a stay of 
court proceedings until arbitration had been had, since under the authority of 
Watkins v. Hudson Coal Co., 151 F. 2d 311, and Donahue v. Susquehanna 
Collieries Co., 138 F. 2d 3, 149 American Law Reports 271, Section 3 of the 
U. Arbitration Act, providing for a stay of court proceedings, is not to be 
limited to the specific instances dealt with in Section 2. Said the court: 
“Section 3, the applicable provision in this case, is in general terms and does 
not refer to ‘maritime transactions’ or transactions involving ‘commerce’; but 
applies to . . . ‘any suit or proceeding . . . in any of the courts of the United 
States upon any issue referable to arbitration under an agreement in writ- 
ing’” Jones v. Mississippi Valley Barge Line Corp., 98 F. Supp. 787 (U. S. 
District Court W.D. Pennsylvania, Stewart, D. J.). See, however, the Penn- 
sylvania Greyhound Lines, Inc., decision of November 6, 1951, digested below. 
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Employer’s refusal to hire a truck driver because he would not furnish a 
medical certificate of his physical condition caused the union to call a strike. 
Since the union did not make a no-strike pledge, the question was considered 
arbitrable under a broad arbitration clause of the contract submitting any 
disputes concerning terms and conditions of employment to the Trucking 
Arbitration Authority. The court, in denying a motion for injunction re- 
straining a strike and directing the parties “forthwith to proceed to arbitration 
of their disputes,” said: “Since the parties have seen fit to provide the method 
of determining their disputes, they should be relegated to that procedure, which 
is simple and effective.” Plymouth Rock Transport Corp’n. vy. O’Rourke, 
September 26, 1951, p. 632, Hecht, J. 


Damages for loss of seniority rights cannot be recovered in a court action 
by an employee when he fails to avail himself of the arbitration procedure 
under the master contract of his C.I.O. union and employer. The court said: 
“It is not alleged that plaintiff ever even initiated the remedies which must 
first be tapped, or if they were initiated, it is not alleged that they were applied 
as to him in some unfair or arbitrary manner, or that the remedial steps were 
perverted or illegally executed by those to whom plaintiff was compelled first 
to — them (Sun Ship Employees, etc. v. Industrial Union, etc., 351 Pa. 
2d 413).” Ilgenfritz v. Westinghouse Electric Corp., 16 Labor 
Sohne 486 (Pennsylvania Court of Common Pleas, Allegheny County, 
Lencher, P. J.). 


The Federal Arbitration Act was held inapplicable to collective bargaining 
agreements containing an arbitration clause since section 1 of the Act except- 
ing “contracts of employment . . . of workers engaged in .. . interstate 
commerce” must be construed to include collective bargaining contracts. The 
court found that its earlier construction of the exception in Donahue v. Susque- 
hanna Collierics, 138 F. 2d 3, and Watkins v. Hudson Coal Corp., 151 F. 2d 
311, became inconsistent with the intention of Congress when it codified and 
enacted into positive law Title 9 of the U. S. Code, by Act of July 30, 1947, 
Chapter 392, 61 Statute 669, whereby the Arbitration Act of 1925 was repealed. 
By enacting a new catch-line to Section 1 the words “nothing herein con- 
tained” had to be construed as meaning “nothing contained in Title 9’; 
arbitration of a dispute arising out of a contract of employment therefore can 
not be required under that title. The court thus adopted the interpretation 
which both the Court of Appeals for the 4th Circuit in /nternational Union 
United Furniture Workers v. Colonial Hardwood Flooring Co., 168 F. 2d 33, 
and the 6th Circuit in Gatliff Coal Co. v. Cox, 142 F. 2d 876, had given to 
the Federal Arbitration Act in not applying it to arbitration clauses in collec- 
tive bargaining agreements. Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America, Local Division 1210 v. 
Pennsylvania Greyhound Lines, Inc., 17 Labor Arbitration 372 (U.S. Court of 
Appeals, 3rd Circuit, November 6, 1951, Hastie, C. J.). 


IV. THE ARBITRATOR 


Under an exclusive license agreement for the manufacture and sale of a 
toy, the named attorney for both parties was appointed the sole arbitrator in 
an agreement of January 4, 1949. In view of a change of relations of one 
party with the attorney, the question of the removal of the arbitrator arose 
when a dispute developed. The court did not find any authority to remove 
the arbitrator before an award had been made, with the exception of Mayor 


where it was said on page 336: “An appointment originally good may become 
void by subsequent events. Had one of the arbitrators, after the selection, 
and before making the award, become deranged, or interested in the subject 


of the City of New York v. Butler, Barbour’s Supreme Court Reports 325, 
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matters of the claim, either event would have rendered him incompetent 
and virtually annulled his appointment.” By the aforementioned agreement, 
however, the parties had expressly provided that in the event the named 
arbitrator should “refuse to qualify as arbitrator or in the event of his death, 
insanity, resignation or removal, arbitration shall be conducted in accordance 
with the rules of the American Arbitration Association before a single arbi- 
trator designated in accordance with said rules.” In construing this provision, 
the court inferred that the parties contemplated possible removal of the named 
arbitrator and granted the motion for removal, considering the court em- 
powered by reason of its equitable powers. It directed the parties to proceed 
to arbitration in accordance with their agreement before the American Arbi- 
tration Association. Palmer Plastics, Inc. v. Rubin, N.Y.L.J., October 29, 
1951, p. 1034, Di Giovanna, J. 


The Arbitration Committee of the New York Produce Exchange was 
disqualified from acting as arbitrator, the court stating: “The demand and 
acceptance by the arbitration committee’s prospective fees in acting as arbi- 
trator in this matter places the committee in a position where its rulings might 
be influenced by the failure of the respondent to have contributed its propor- 
tionate a of such deposit,” referring to Schechter v. Atlas Shirt Co., 86 
N.Y.S. 2d 220; Ament v. Schubert Piano Co., 172 App. Div. 423; Miles 
Laiane v. American Pharmaceutical Co., 261 App. Div. 108 C. F. 
Simonin’s Sons, Inc. vy. Antonio Corrao Corp’n., N.Y.L.J., October 30, 1951, 
p. 1056, Nova, J. 


“The mere fact that one of the arbitrators knew officers of one of the 
parties is not sufficient reason for vacating the award. There is no evidence 
of fraud, bias, partiality or unfairness,” stated the court in confirming an 
award. Wauregan Mills v. Barclay Fabrics, N.Y.L.J., November 6, 1951, 
p. 1131, Corcoran, J. 


Vacating of an award was denied since “the arbitrators were not disquali- 
fied because they had some business dealings with the petitioner (Matter of 
Meinig Corp. v. Katakura & Co., 241 App. Div. 406; Matter of Atlantic Rayon 
Corp’n., 277 App. Div. 554).” Tintex Fabrics Corp’n. v. Azrak, N.Y.L.J., 
June 19, 1951, p. 2271, Schreiber, J. 


Affidavit of arbitrators “in which they correct what is stated by them to 
be a typographical error in the award in no way mitigates against the validity 
of the award,” said the court in confirming the award, since “the award has 
not been changed or modified. Rather the reasoning therein contained has 
been corrected, either typographically or otherwise.” Licht v. Paul Adler 
Originals, Inc., N.Y.L.J., October 10, 1951, p. 804, Koch, J. 


Examination of the arbitrators for the purpose of showing acquaintance 
and business relations between the arbitrators and the party in whose favor 
an award was rendered, was sought by the losing party. In confirming the 
award, such examination was denied, the court saying: “It of course is im- 
portant that arbitrators, like judges and Caesar’s wife, be above suspicion; 
but it is equally important that reputations for probity be not besmirched by 
a glib bandying about of insinuations, and men possessing such reputations 
should not be required to submit to investigation as to their honesty upon 
the mere suspicions of a disappointed litigant unsupported by some proof of 
some fact indicative of dishonesty. I think, too, that one who agrees that, a 
dispute arising out of a sale of textiles shall be arbitrated in New York ‘in 
accordance with the arbitration rules of the National Federation of Textiles, 
Inc.’ must be deemed to have anticipated that the arbitrators in all probability 
would be men engaged in some branch of the textile business having some 
acquaintance and business association with the other party to the agreement. 
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If that be a bad system, and I venture the view that it well may be, the 
remedy lies in the refusal of business men to make such agreements.” Favor- 
man vy. Copley Fabrics, Inc., N.Y.L.J., November 9, 1951, p. 1190, Walter, J. 


When an improper discharge of an employee was submitted to arbitration, 
the arbitrator found that the employee had violated a reasonable rule of the 
company and mitigated the discharge to a disciplinary lay-off of four months. 
The award was vacated since “the arbitrator had no authority under the issue 
submitted to him to change the punishment specified in the company’s rule 
(Matter of Arbitration between Jack Morantz et al. v. Samuel Berliant, 275 
App. Div. 873).” American Safety Razor Corp. v. Amalgamated Machine, 
Instrument and Metal Local 475, N.Y.L.J., October 30, p. 1055, Nova, J. 


V. ARBITRATION PROCEEDINGS 


An agreement providing for submission of disputes to the “Screen Writers 
Guild or to the American Arbitration Association respectively,” requires a 
submission to the Guild before one can be made to the Association, since only 
in the absence of the word respectively “it would have been the respondent’s 
right to make a selection.” Partnow v. Berenberg, N.Y.L.J., September 26, 
1951, p. 632, McNally, J. 


A complaint that a party without legal right transferred certain stock to 
others was submitted to the Arbitration Committee of the New York Stock 
Exchange by a non-member of the Exchange against a member. The Com- 
mittee held a hearing and dismissed the charges. An action for libel and 
slander was dismissed as not stating a cause of action since “the submission 
of the controversy to the arbitration committee by the defendant was couched 
in moderate language and states the defendant’s version of a business dispute 
with the plaintiff.” Straus v. Granger, 107 N.Y.S. 2d 37, Corcoran, J 


Compliance with the grievance procedure is a prerequisite to arbitration. 
A claim of the employer for damages resulting from an alleged sit-down strike 
was handed to the shop chairman of the union, but no demand was made for 
the appointment of a representative of the union or any demand for discussion 
or settlement. Said the court, in staying arbitration: “In such circumstances, 
despite the fact that it appears that the petitioner is engaging in dilatory tactics, 
it must be held that the right to arbitration has not, in the circumstances 
present, arisen.” Van Clief v. Dumont Electric Corp’n., N.Y.L.J., October 8, 
1951, p. 771, Koch, J. 


A party did not participate in an arbitration under the rules of the General 
Arbitration Council of the Textile Industry. It had contested the existence 
of any valid contract subjecting it to the claimed liability or to arbitration, 
of which fact the arbitrators had knowledge when making their award. The 
court did not confirm the award but ordered a trial of the issue whether a 
binding agreement of arbitration between the parties exists. (Note: The par- 
ties might have avoided the outcome by serving a ten-day notice under Section 
1458 (2) C.P.A.) Eugene Marcus Co. v. Barry Products Co., N.Y.L.J., 

October 17, 1951, p. 876. Aurelio, J. 


A third party which is bound to arbitration under a separate agreement, 
may be brought into a pending arbitration regarding a trademark controversy, 
for the purpose of establishing a claim against the petitioner of the arbitra- 
tion, though the latter does not admit its liability in this regard. The court, 
in denying a motion to stay arbitration, said: “It would seem that enlightened 
practice in arbitration would follow the law, at least to the extent of trying 
to dispose of all related arbitral issues.” Prima Products, Inc. v. Quella 
Products, Inc., N.Y.L.J., October 4, 1951, p. 735, Gavagan, J. 
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VI. THE AWARD 


Under a submission of a dispute on allowances to the Arbitration Com- 
mittee in Seattle, Wash., appointed by the National American Wholesale 
Grocers Association and the National Food Brokers Association, the scope 
of the submission as not including some items was expressly questioned as a 
jurisdictional matter. The arbitration, however, was not challenged by the 
statutory remedy, namely, an appeal to the Superior Courts of Washington 
(Section 430-17b of the 1943 Arbitration Act). When later the award was to 
be enforced in Idaho, the Supreme Court of that state held that “the statutory 
means of testing their (the arbitrators’) ruling must be followed and _ their 
actions cannot later be collaterally attacked in a suit in a foreign jurisdiction 
to enforce the award, under the guise of thus again initially questioning juris- 
diction as to what was submitted,” referring to American Surety Co. of New 
York v. Baldwin, 287 U.S. 156, “involving the same principle, i.e., as to when 
the matter of jurisdiction must be left at rest.” H. S. Cramer & Co., Inc. v. 
W — Seed Co., 233 P. 2d 809 (Supreme Court of Idaho, Givens, 


An unacknowledged award cannot be enforced (Sanford Laundry, Inc. v. 
Simon, 285 N.Y. 488) and also can not be advanced by a landlord against 
whom a suit was instituted to recover overcharges of rent. If, however, the 
award was acknowledged before a public notary who only failed to record 
the acknowledgment in a blank form appearing after the signature of the 
arbitrator, such deficiency may be corrected in a proper case (Section 1462 
(a) CP.A., In re Verly Building Corp., 264 App. Div. 895). Empire State 
Garage Corp. v. Taigman, 107 N.Y.S. 2d 746, Hecht, J. 


A sales contract of a Connecticut dealer of woolen goods with a New 
York clothing manufacturer provided for the arbitration of any controversy 
which might arise with respect to the contract. “If the controversy concerns 
the condition or quality of merchandise, it shall be referred to the Mutual 
Adjustment Bureau of the Clothing and Garment Trades pursuant to the rules 
and regulations thereof. All other controversies shall be submitted to the 
American Arbitration Association.” When the Connecticut trader failed to 
make the agreed deliveries, the New York manufacturer claimed damages and 
made written demand to arbitrate the matter before the American Arbitration 
Association. An ex parte award rendered by a tri-partite board was confirmed 
by the Supreme Court of New York and this judgment was enforced by the 
Court of Common Pleas in Windham County, Conn. On appeal the judg- 
ment was reversed since the court did not consider the Connecticut trader to be 
bound by AAA rules since these rules were not incorporated by reference; 
whereas the rules of the Mutual Adjustment Bureau were expressly mentioned, 
no mention being made of AAA rules. The court further found “that the 
defendant had had no previous experience with the Association and knew noth- 
ing about its rules . . . and that, when the contract was executed, neither 
party referred to them in any manner.” In distinguishing other cases where 
“the rules of the AAA were by reference made a part of the contract (Brad- 
ford Woolen Corp. v. Freedman, 189 Misc. 242, 71 N. Y. S. 2d 257)”, the 
court held that the New York judgment was void for lack of jurisdiction of 
the Connecticut party. Samson v. Bergin, Supreme Court of Errors, Conn., 
October 29, 1951, No. 3489, O’Sullivan, J. Note: Rule 1 of AAA Commer- 
cial Rules provides that the parties shall be deemed to have made these 
Rules a part of their arbitration agreement wherever they have provided for 
arbitration by the American Arbitration Association or under its Rules. 


An impartial accounting for the determination of the book value of stock, 
if the parties could not agree, was provided in a stockholders agreement. Since 
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a nomination of an accountant by the New York State Society of Certified 
Accountants, as provided in the contract, was refused by the Society, he was 
designated by the court, and the parties proceeded before that accountant, who 
made his award. A motion to modify the award on the ground of miscalcula- 
tion of figures was denied since his interpretation of the agreement and the 
propriety of the accounting procedure was “an issue for the impartial ac- 
countant,” whose findings are binding on the parties by the very terms of the 
agreement. With respect to a further challenge that this was not an arbitra- 
tion proceeding, the court in confirming the award held that “the whole scheme 
was akin to an arbitration proceeding and under C.P.A. section 1448 it could 
be enforced by the court (Matter of Fitzgerald, 275 App. Div. 453). However, 
the impartial accountant could only determine the book value and that is all 
the order and judgment can provide.” Abbot v. Abbot Motors, Inc., N.Y.L.J., 
October 19, 1951, p. 914 and November 7, 1951, p. 1152, Hecht, J. 


“Statements in an arbitration award cannot be dealt with upon appeal as 
in the case of the report of a referee or the decision of the court after trial 
without a jury, where the appellate court is empowered under certain circum- 
stances to render the judgment which the Special Term or the referee ought 
to have rendered (sec. 584 C.P.A.). Instances in which an award can be 
modified are limited by section 1462-a.” Such is the holding of a majority 
decision of the Appellate Division First Department, which reversed a judg- 
ment entered upon an award and remanded the matter to the same arbitrators. 
“Upon the re-hearing the arbitrators will have an opportunity to state what 
ee — Perlowin v. Perlowin Studios, Inc., N.Y.LJ., September 26, 
D. 


In a court action regarding the delivery of goods, the parties submitted 
to arbitration whereby an award should be made “with reasonable dispatch but 
in no event later than two weeks after conclusion of proof in the said arbitra- 
tion unless both parties hereby consent in writing to an extension of such 
time.” <A later stipulation submitting to arbitration under the Commercial 
Arbitration Rules of the American Arbitration Association was not consid- 
ered an adoption of Rule 40 for the rendering of the award not later than 30 
days, since “the Rules were made subordinate to other private agreements as 
to the time limit for award,” and the stipulation could not have the effect of 
abrogating that agreement. Franz Rosenthal, Inc. v. Tannhauser, N.Y.L.J., 
October 17, 1951, p. 877, Aurelio, J. 


Injury to property within the meaning of section 826, subdiv. 3, C. P. A., 
permitting the arrest of a person where action is brought to recover damages 
from a person in a fiduciary capacity, is not applicable where the injury re- 
sulted out of a breach of contract and an award required the payment of a 
specific amount of money. The enforcement of the judgment confirming the 
award by body execution was therefore denied, this all the more since the 
demand for arbitration joined different claims, not all of which authorize the 
granting of an execution against the person of the respondent. Blork v. Weiss, 


106 N.Y.S. 2d 621, Hallinan, J., aff’d (without opinion), N.Y.L.J., November 7, 
1951, p. 1155. 


In a fair rental arbitration, the Court of Appeals again decided (see this 
Journal, 1951, p. 123), that the motion to vacate an award has to be made 
within three months, however objectionable the proceedings in arbitration may 
have been, and the vacating of such an award cannot be done by plenary action, 
referring to American Reserve Ins. Co. v. China Ins. Co., 297 N. Y. 322, 326; 
Raven Elec. Co. v. Linzer, 302 N. Y. 188; Feinberg v. Barry Equity Corp’n., 
302 N. Y. 676. Estro Chemical Co., Inc. v. Falk, N.Y.L.J., October 9, 1951, 
p. 783, Conway, J. 
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An award stating that certain employees were receiving an improper rate 
of pay may not be challenged since “the conclusion reached by the arbitrator 
was within the scope of the issue presented to him and his determination 
therefore may not be impeached for any misconception of the facts or perti- 
nent law (Matter of Delma Engineering Co., 267 App. Div. 410, aff’d 293 N. Y. 
633).” American Safety Razor Corp’n v. “Amalgamated Machine, Instrument 
& Metal Local 475, N.Y.L.J., October 30, p. 1055, Nova, J. 


Payment of severance pay cannot be accorded by the arbitrator when 
neither the underlying agreement of the parties nor the submission contain any 
provision which would permit the making of an award allowing severance pay. 
ene ae & Wine Workers v. Socolow, N.Y.L.J., October 9, 1951, 
Pp J. 


An award granted union members a retroactive pay increase on the condi- 
tion that the parties mutually agree to an extension of the existing contract for 
one year with a reduced work-week at the old weekly pay rate. This award 
was considered valid and definite upon the subject matter submitted and thus 
confirmed, the court saying: “The court knows of no authority for the proposi- 
tion that awards in arbitration may not be based upon clear and definite con- 
ditions. Is not the balancing of rights and duties the very essence of arbitra- 
tion 5 Matuszewski v. Roe, N.Y.L.J., December 1, 1950, p. 1408, C. A. John- 
son, 


Arbitration in Legal Periodicals 


“Arbitrability Under Collective Bargaining Agreements,” an article by Clyde 
H, Brockett, Jr. and William Merlin, in 4 Vanderbilt L. R. 844 (1951), con- 
tains many valuable references in a careful documentation of 80 notes; “Spe- 
cific Performance of Collective Bargaining Agreements” is the subject of a 
note signed S.L.C., in 37 Virginia L.R. 739 (1951), which deals on page 750 
with the effect of the Taft-Hartley Act on arbitration, considering the Aleo 
case, which was digested i in this Journal 1951, p. 124; Prof, Carl H. Fulda, in 
an article on Labor Law in 6 Rutgers L.R. 159 (1951), discusses litigation 
involving voluntary labor arbitration agreements; in the same issue (p. 201) 
of Rutgers L.R., Professor Malcolm D. Talbot deals with “Performance and 
Breach of Arbitration Contracts”; “The Arbitrator’s Approach to Labor Con- 
tract Interpretation,” 64 Harvard L.R. 1338 (1951), with ample further refer- 
ences in 68 notes, deals with oral agreements, rules of construction, and the 
custom and practice of the industry in the settlement of grievances under col- 
lective bargaining agreements; “Change of Status of a Party to Collective 
Labor Agreement,” in 60 Yale L.J., #026 (1951), a well-documented note, 
considers the case of Application of Swift & Co., 76 N.Y. S. 2d 881 (1947), 
where the vendee of a plant refused to assume the predecessor’s obligations 
and was therefore not compelled to arbitrate a severance pay dispute. M. H. 
Ross, in an article entitled “Labor Law-Arbitration in North Carolina,” 29 
North Carolina L.R. 460 (1951), presents a valuable survey of recent develop- 
ments of labor arbitration in the various states, consisting of 83 notes with 
up-to-date documentation, in which the author submits interesting comparisons 
with commercial arbitration ; * ‘Some Confusing Matters Relating to Arbitra- 
tion in Pennsylvania,” is the title of an unusually interesting article by Dean 
Wesley A. Sturges and Stephen B. Ives, Jr., which appeared with 88 notes in 
99 University of Pennsylvania L.R. 727 (1951). 


Puerto Rico Act No. 376 


Approved on May 8, 1951, by the Legislature of Puerto Rico 


AN ACT 


= authorize the performance of commercial arbitration agreements in 
Puerto Rico; to regulate and enforce them through judicial action; to re- 
peal Sections 790 to 839, both inclusive, and Section 487 of the Revised Law of 
Civil Procedure for Spain and Overseas (Novisima Ley de Enjuiciamiento 
Civil para Espaiia y Ultramar), promulgated by Royal Decree of February 
3, 1881. 


Be Ir Enactep By THE LEGISLATURE OF PuERTO Rico: 


Section 1—Two or more parties may agree in writing to submit to arbitra- 
tion, in conformity with the provisions of this Act, any dispute which may be 
the subject of an existing action between them at the time they agree to the 
arbitration; or they may include in a written agreement a provision for the 
settlement by arbitration of any dispute which may in future arise between them 
from such settlement or in connection therewith. Such an agreement shall be 
valid, enforceable and irrevocable except for the grounds prescribed by law for 
the reversal of an agreement. 


Section 2.—All applications made under the provisions of this Act shall be 
filed in the section of the District Court of Puerto Rico in whose territorial 
jurisdiction the parties or any of them reside, and shall be held summarily, 
upon the summons provided by law. 


Section 3—If any of the parties to a written arbitration agreement insti- 
tutes action or other legal remedy, the court before which said action or 
remedy is pending shall, after being satisfied that any dispute involved in 
said action or remedy may be submitted to arbitration under said agreement, 
and on motion of any of the parties to the arbitration agreement, order said 
action or remedy stayed, until such time as the arbitration has been proceeded 
with, according to the agreement. 


Section 4—(1) Any of the parties to a written arbitration agreement who 
claims negligence or refusal on the part of another party to resort to arbitration 
according to the agreement, may move the court for an order compelling the 
parties to resort to arbitration in conformity with the agreement between 
them. An eight days’ written notice of said petition shall be given to the party 
who it is alleged is not complying with the agreement. The service of said 
notice shall be made in the manner prescribed by law or by the Rules of 
Civil Procedure for the service of summonses in civil actions before the court, 
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as specified in Section 2. If, after hearing both parties, the court finds that 
no substantial dispute exists as regards the existence or validity of the arbitra- 
tion agreement, or the nonperformance thereof, said court shall issue an order 
commanding the parties to resort to arbitration in conformity with the terms 
of the agreement. 


(2) If the court finds that a substantial dispute has arisen as regards the 
validity or existence of the arbitration agreement, or as to nonperformance 
thereof, the court shall proceed immediately to hear such dispute. If from 
the hearing it is found that there is no written agreement providing for 
arbitration, or that there is no nonperformance, the court shall deny the motion 
to compel arbitration. 


(3) Either party shall have the right to demand an immediate hearing of 
any dispute of this nature concerning the validity or existence of an arbitration 
agreement or the nonperformance thereof. Such a petition shall be made 
prior to the day set for the hearing of the motion to compel arbitration in 
conformity with this section; and if such motion is not filed, the request shall 
be made in the petition for staying the arbitration, as provided in the following 
paragraph 4 (a). 


(4) In order to give rise to a dispute concerning the existence or validity 
of an arbitration agreement or the nonperformance thereof, the party concerned 
shall state the proved facts on which said dispute is founded, and shall: 


(a) File a motion to stay the arbitration. If notice has been served of the 
intent to arbitrate, as provided in Section 11 hereof, notice of the motion to 
stay shall be served within the twenty days following the service of such 
notice of intent to arbitrate. 


Any issue concerning the validity or existence of the agreement or the 
nonperformance thereof, shall be tried in the same manner prescribed in sub- 
divisions Nos. 2 and 3 of this section; or 

(b) Contest any motion to compel arbitration, as provided in subdivision 1 
of this section. 


Section 5.—On petition of any of the parties to the arbitration agreement 
and upon notice thereof to the other parties, the court shall appoint one or 
more arbitrators in any of the following cases: 


(a) When the arbitration agreement does not stipulate the manner of 
appointing same. 


(b) When the arbitration agreement stipulates the manner of appointing 
arbitrators but none of them has been appointed and the term within which 
they should have been appointed has expired. 


(c) When an arbitrator fails to act or is unable to act, and his successor 
has not been duly appointed. 


(d) The court shall, in its discretion, appoint one (1) or three (3) 
arbitrators, according to the importance of the dispute involved in any of the 
preceding cases in which the agreement is silent as to the number of arbitrators, 
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The arbitrators appointed by the court shall have the same powers as if 
appointed in conformity with the arbitration agreement. 


Section 6.—The appointment of arbitrators may be made by the parties to 
an arbitration agreement, or by the court, as determined by Section 5 of this 
Act; and said appointment shall fall precisely on persons of legal age, in full 
enjoyment of their civil rights and who know how to read and write. 


Section 7. —Before entering in the discharge of their offices, the arbitrators 
chosen by the parties to an arbitration agreement or appointed under Section 5 
of this Act, shall take an oath before an official authorized to administer oaths, 
binding themselves properly and faithfully to perform the duties of their offices, 
to hear without prejudice the allegations and impartially examine the points 
in dispute and make a fair award to the best of their knowledge and belief. 

The parties to an arbitration agreement, or their counsel, may waive in 
writing the arbitrators’ taking of oath, and, if the parties to an arbitration 
agreement begin to hold hearings without objecting to the lack of the oath, 
the obligation of the arbitrators to take such oath shall then be considered 
waived. 


Section 8.—The acceptance of the office by the arbitrators shall entitle each 
of the parties to compel said arbitrators to fulfil their duties, and said 
arbitrators shall receive such compensation as may have been agreed upon by 
the parties, or in lieu thereof, the compensation fixed for them by the court. 


Section 9.—The arbitrators may be challenged only for reasons arising after 
the arbitration compromise or unknown at the time of the arbitration. 


Section 10.—The arbitrators may be challenged for the causes specified in 
subdivisions (2), (3), (5), (6) and (7) of Section 207 of the Code of Civil 
Procedure. 

The challenge shall be made before them. 

If they do not yield to the challenge, the challenging party may renew the 
challenge before the judge of the section of the Court in which the challenged 
arbitrator, or any of them, if there be more than one, resides. 


While the challenging incident is discussed before the judge of the court, 
the hearing on arbitration shall be suspended, and it shall be continued im- 
mediately after the court has delivered an executory pronouncement on the 
said challenge incident. 

Section 11—When the written agreement includes provision to settle 
through arbitration a dispute which may arise between the parties subsequent 
to said agreement or in relation therewith, the party seeking arbitration shall 
serve on the other party, whether personally or by registered mail, a written 
notice of his intent to arbitrate. Said notice shall in substance state that, unless 
within 20 days after notice has been served, the party on whom said notice was 
served, in turn serves a motion to stay the arbitration, said party shall there- 
after be barred from promoting a dispute concerning the existence or validity 
of the agreement, or the nonperformance thereof. 


Section 12.—The arbitrators shall fix date and place for the hearing and 
shall give notice thereof to the parties with reasonable time in advance, may 
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adjourn the same from time to time as it may be necessary, and may, on 
petition of any of the parties and for just cause, postpone the hearing until 
a later date not beyond that fixed for making the award. 

All the arbitrators shall meet and work together during the hearing, but a 
majority may determine any question and make final award. The court shall 
be empowered to direct the arbitrators to proceed swiftly to the settlement of 
the dispute. 


Section 13.—If any of the parties fails to appear before the arbitrators after 
reasonable notice of the date and place of the hearing, the arbitrators may 
proceed anyway with the hearing and determination of the dispute in the 
absence of said party, on the basis of the evidence submitted to them. 


Section 14.—If the term within which the award shall be made is not fixed 
in the arbitration agreement, the award shall be made within the 30 days 
following the termination of the hearing, and any award made after the 
expiration of said 30 days shall have no legal effect, unless the parties, by 
mutual consent, agree to postpone the term within which said award may be 
made, or ratify any award when same is made after the expiration of the 
term of 30 days. Any extension of the term or ratification of the award shall 
be made in writing and shall be signed by all the parties to the arbitration. 


Section 15.—Any of the parties shall have the right to be assisted by counsel 
in any arbitration proceedings or hearing before the arbitrators. 


Section 16.—The arbitrators, or a majority of them, may demand the ap- 
pearance of any person as witness and that he bring with him any books, 
records, documents, or other evidence. The fees for said appearance shall be 
the same as those of the witnesses in the District Court of Puerto Rico, and 
shall be paid by the parties requesting such appearances. 

The arbitrators, or any of them, may issue and sign subpoenas to witnesses, 
which shall be addressed to the person and served in the same manner as the 
summonses to testify before any court of record in Puerto Rico. If any 
person so summoned to give testimony, refuses or fails to obey said summons, 
the court may, on petition of the arbitrators or a majority of them, compel said 
person to appear or punish said person for contempt, in the manner provided 
for the appearance of witnesses in the courts of Puerto Rico. 


Section 17.—The parties may offer the evidence they may desire and shall 
submit such additional evidence as the arbitrators may deem necessary to 
understand and determine the questions object of the dispute. 

The arbitrators shall decide upon the relevance of the evidence submitted 
by the parties and the acceptance thereof, without having to conform with 
the rules of evidence. 

All the evidence shall be submitted in the presence of all the arbitrators and 
of all the parties concerned, except when any of the parties is in default or 
has forfeited his right to be present. 


Section 18.—Sworn testimony may be taken in the same manner and on 
the same grounds as are provided by law and by the Rules of Civil Procedure. 


Section 19—At any time before the final determination of the arbitration 
the court may, on request of any of the parties, issue such orders as it may 
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deem necessary for the preservation of the property or to insure the fulfillment 
of the award to be made. 


Section 20.—The award shall be made in writing and shall be signed by the 
arbitrators or a majority of them. The arbitrators shall deliver a copy thereof 
to each of the parties or their counsel. 


Section 21—At any time within the year following the award, unless the 
parties by mutual consent extend the term in writing, any of the parties may 
request from the court an order confirming the award, and the court shall 
issue same unless the award is reversed, modified, or corrected, as provided in 
Sections 23 and 24. Written notice of the request shall be served on the 
opposing party or his counsel five (5) days in advance of the hearing thereof. 
The validity of an award which is otherwise valid shall not be affected by 
the fact that no motion has been filed for its confirmation. 


Section 22.—In any of the following cases the court may, on petition of any 
of the parties and upon notice and hearing, issue an order reversing the award: 


(a) When it was obtained through corruption, fraud or other improper 
means. 


(b) When there was evident bias or corruption on the part of the arbitra- 
tors or any of them. 


(c) When the arbitrators are in error in refusing to postpone the hearing 
after just cause therefore was shown, or in refusing to hear relevant and 
material evidence on the dispute, or when they commit any other error im- 
pairing the rights of any of the parties. 


(d) When the arbitrators go beyond their function or when the award made 
does not finally and definitively decide the dispute submitted. 


(e) If there was no submission or valid arbitration agreement and the pro- 
ceedings were initiated without having served the notice of the intent to arbi- 
trate, as provided in Section 11, or the motion to compel arbitration, as pro- 
vided in subdivision 1 of Section 4. 


In case an award is reversed, the court may, in its discretion, order a new 
hearing, before the same arbitrators or before new arbitrators to be selected 
in the manner provided for in the agreement for the selection of original 
arbitrators, and any provision limiting the term within which the arbitrators 
may arrive at a decision, shall be considered applicable to the new arbitration 
and to begin from the date of the court order. 


Section 23.—In any of the following cases the court shall, upon notice and 


hearing, and on petition of any of the parties, issue an order modifying or 
correcting the award: 


(a) When there was evident error of calculation as to the figures, or evi- 
dent error in the description of any person, thing, or property. 


(b) When the arbitrators have made a determination on a matter not sub- 
mitted to them. 


(c) When the award is imperfect as to form, without affecting the merits 
of the dispute. 
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The order shall modify and correct the award so as to give effect to the 
intent thereof. 


Section 24.—Notice of the motion to vacate, modify or correct an award 
shall be served on the opposing party or his counsel within the three months 
following the delivery of a copy of the award to the party or his counsel. 
Said serving of notice shall be made in the manner prescribed by law for the 
serving of notice of motions in an action. For the purposes of the motion, 
any judge empowered to issue an order to stay the proceedings in an action 
instituted before the same court, may issue an order to be served jointly with 
the notice of the motion, staying the proceedings initiated by the opposing 
party to enforce the award. 


Section 25.—When an order is issued confirming, modifying, correcting, or 
reversing an award, the proper judgment shall be passed accordingly. The 
costs of the petition and of the subsequent proceedings, which shall not exceed 
twenty-five (25) dollars, may be fixed by the court, in its discretion. 


Section 26.—Immediately after judgment is passed, the clerk of the court 
shall file the following documents, which shall constitute the judgment record: 


1.—The agreement; the selection or appointment of the arbitrator or arbi- 
trators; and the extension or extensions grarited to make the award. 


2.—The award. 


3.—Each notice, affidavit, or other document in which is based a petition 
for confirming, modifying or correcting the award, and a copy of each order 
of the court in connection with such petition. 


4—Copy of the judgment. 
The judgment may be docketed as if it has been rendered in an action. 


Section 27.—The judgment thus rendered shall have the same force and 
effect in all respects and shall be subject to the same provisions of law re- 
ferring to judgments in a civil action. 


Section 28.—The orders and judgments of the District Court may be ap- 
pealed from to the Supreme Court of Puerto Rico through certiorari pro- 
ceedings, which shall be limited to questions of law. 


Section 29.—Title V, Sections 790 to 839, inclusive, and Section 487 of the 
Revised Law of Civil Procedure for Spain and Overseas (Novisima Ley de 
Enjuiciamiento Civil para Espaiia y Ultramar), promulgated by Royal Decree 
of February 3, 1881, are hereby expressly repealed. The provisions of this 
Act shall not apply to arbitration agreements between employers and employees, 
which shall continue to be governed by the Labor Relations Act of Puerto Rico 
and by any other Act that may be approved to regulate the arbitration of the 
problems between employers and employees, nor to the references and trial by 
referees established by the Code of Civil Procedure. 


Section 30.—This Act shall take effect ninety (90) days after its approval. 
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Publications 


Roads to Agreement, by Stuart Chase. This well-known author deals 
with the “face to face” relationship of the parties to any kind of controversy. 
His discussion is based on the thesis that human behaviour is primarily directed 
towards the satisfaction of needs. Group discussion in conferences, Quaker 
meetings and other forms of consideration of the underlying issues of disputes 
are widely considered, as examples of successful methods of achieving concord 
in human relations. It is interesting to note that the author makes several 
observations concerning the settlement of disputes by arbitration, with refer- 
ence to the activities of the American Arbitration Association, and its recently 
established International Business Relations Council. (New York: Harper, 
1951, 250 pages, $3.50.) 


Constitutions of Nations, by Amos J. Peaslee. The compilation by the 
Secretary General of the International Bar Association of basic constitutions 
of 83 nations, most of them for the first time in the English language, con- 
stitutes an unusual reference work, the value of which is increased by sum- 
maries, bibliographical data and comparative tables. (Concord, N. H.: Rum- 
ford Press, 1950, 3 volumes, 807, 823 and 839 pages, $22.50.) 


Documents on German Foreign Policy. 1918-1945. Volume IV: The 
Aftermath of Munich. This collection of documents from the Archives 
of the German Foreign Ministry embraces Germany’s relations with the Great 
Powers from the Munich Agreements until Hitler’s seizure of Czechoslovakia 
in March 1939. Among them are the proposals of arbitration by Germany 
and Italy of Hungarian-Czechoslovakia frontier disputes and the so-called 
Vienna award of November 3, 1938 (Washington, D. C., Dept. State Publ. 
3883, 1951, 733 pp., $2.75). 


The Italian-United States Conciliation Commission, established under 
art. 83 of the Peace Treaty with Italy to settle disputes between the two gov- 
ernments arising out of that Treaty and further agreements implementing it, 
recently adopted Rules of Procedure which were published in 45 American 
Journal of International Law, Supplement 84 (1951). They are described in 
detail by Walter Sterling Surrey in the Symposium on War Claims, 16 Law 
and Contemporary Problems 444 (1951). 


Compulsory Arbitration of Utility Disputes in New Jersey and Pennsyl- 
vania, by Robert R. France and Richard A. Lester. This special study 
deals with the most lively topic (see supra p. 222) of how to retain freedom 
in collective bargaining and, at the same time, assure the maintenance of essen- 
tial public services. The operation and effects of the respective statutes of two 
important industrial states are competently described, with numerous references 
(Princeton, N. J.: Princeton University, 1951, 90 pages, $2.00). 
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Accounting disputes: 123 

Actors’ Equity Association: 89 

Adjournment: 122 

Affidavit: 113, 120, 249 

Agent: 51 

Albania: 111 

Amendments to arbitration statutes: 
102, 138 

American Bar Association: 200, 202 

American Institute of Architects: 179 

American Seed Trade Association: 245 

Appraisals: 57 

Arabian oil dispute: 239 

Arbitrability: 200 

Arbitrators’ fees: 122, 249 

Arbitrators’ opinions: 60, 103, 135 

Arkansas: 221 

Assignment: 115, 116, 177, 178 

Attachment: 188 

Attorney's authority: 247 

Attorney's fees: 55 

Australian arbitration: 23, 168, 227 

Bankruptcy: 177 

Basketball: 20 

Belgium: 189 

Bernheimer Arbitration Education 
Fund: 6 

Bills of lading: 117 

Braden, J. Noble: 91 

Braufman, Sidney: 153 

Broker’s sales notes: 177, 241 

Building Trade Employers’ Assn.: 221 

California: 59, 124, 125, 179, 201 

Canada: 35, 66, 85, 90 

Cancellation: 179, 187 

Carnegie Endowment for international 
Peace: 66 

Casebooks: 61 

Chambers of Commerce in U.S.A.: 34, 
81, 196, 232 


Charter party: 118 

Chase, Stuart: 260 

Chicago Bar Association: 63 

Chinese laundries: 115 

Ching, Cyrus: 10 

Christmas holidays: 114 

Clearance provisions: 182, 243 

Closed corporation: 243 

Code of Ethics: 6, 82, 95 

Cole, David: 10 

Colombia: 78, 128, 159 

Colorado: 123 

Colton, Joel: 42 

Compulsory arbitration: 20, 42, 62, 
222, 260 

Connecticut: 116, 123, 181, 233, 244, 
251 

Consolidation of proceedings: 188 

Construction industry: 221 

Contracts, specific performance of: 163 

Copenhagen Rules: 36 

Cortisone: 4 

Court decisions: 50, 112, 177, 240 

Criminal records: 121, 122 

Criteria in wage arbitration: 62 

Croft, A. C.: 12, 130 

Custody of children: 113 

Davis, Albert S., Jr.: 4 

Deposits: 180 

Disqualification of arbitrators: 53, 120, 
121, 186, 249 

Eder, Phanor J.: 79 

Education: 88 

Elkouri, Frank: 60 

Emergency Rent Controls Laws: 57, 
123, 138, 191, 192, 252 

Employee Relations Bulletin: 19 

England: 23, 51, 85, 164, 222, 225 

Estate: 114 

Estoppel: 119 

Evidence: 55, 122 
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Examination of arbitrators: 249 

Examination before trial: 54, 119, 188, 
246 

Executive’s Letter: 70 

Exhaustion of remedies: 185, 248, 250 

Fair rental awards: 57, 117, 123, 191, 
192 

Farley, James A.: 2 

Federal Arbitration Act: 52, 114, 183, 
184, 185, 201, 247, 248 

Federal Trade Commission: 199 

Fine print-clauses: 112 

Foreign trade: 21, 27, 34, 79, 110, 153, 
159, 223, 233, 235, 254 

Foremen’s training: 17, 19 

France: 42, 63, 231, 234 

Fulda, Carl H.: 200, 253 

Functus officio: 122, 186 

General Agreement on Tariffs & 
Trade: 35 

General Arbitration Council of the 
Textile Industry: 192, 240, 246, 250 

General average: 190 

Geneva Convention: 231, 235 

George Washington's Will: 30 

Germany: 23, 127, 227, 260 

Gold distribution: 111 

Golden, Clinton S.: 19 

Gray, Herman A.: 135 

Greece: 162 

Guaranty: 243 

Hackett, Edwin R.: 63 

Harvard University: 19 

Holland: 40 

Idaho: 251 

Identity of membership: 120 

Increase of work load: 115 

Indefiniteness of award: 124, 125, 190 

Index: 261 

India: 23, 158 

Industrial arbitration: 2, 6, 17, 57, 58, 
70, 91, 135, 139, 168, 200, 221, 253 

Industrial Relations Research Assn.: 
18 

Injunctive relief: 55, 118, 124 

Insurance: 245 

Inter-American Bar Association: 233 

Inter-American commercial arbitra- 
tion: 23, 79, 85, 153, 233 

Inter-American Peace Committee: 34 
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International arbitration tribunals: 21, 
223 

International Business Relations Coun- 
cil: 21, 227 

International Chamber of Commerce: 
26, 40, 130, 225, 233 

International Claim Settlement Act: 
36 

International Court of Justice: 22, 35, 
36, 111, 126 

International Law Association: 36 

International Refugee Organization: 
51 

International trade: 21, 27, 34, 79, 110, 
153, 159, 223, 233, 235, 254 

Ireland: 128 

Israel: 162 

Italy: 23, 111, 227, 235, 260 

Japan: 23, 36, 227 

Johnson, Joseph E.: 66 

Jury trial: 118 

Justin, Jules J.: 139 

Kagel, Sam: 59 

Kastner, Rexford P.: 17 

Kellor, Frances: 194 

Labor-management arbitration: 2, 6, 
17, 57, 58, 70, 91, 135, 139, 168, 200, 
221, 253 

Labor Relations Council, Wharton 
School of Finance & Commerce: 18 

Labor Trend, National Foremen’s In- 
stitute: 17 

Laches: 246 

Legal periodicals: 80, 253 

Lena Goldfield Arbitration: 64 

Lex Mercatoria: 92 

License agreement: 248 

Liquidation of business: 116 

Lists of arbitrators: 185 

Loeb, Louis: 19 

London Court of Arbitration: 225 

Looted gold: 111 

Lovett, S. M.: 110 

Majority award: 57, 186 

Maryland: 51, 57 

Massachusetts: 190, 227, 233 

Mayer, Henry: 18 

Mechanic’s liens: 117 

Merger: 113 

Michigan: 185 
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Minutes: 189 

Misappropriation of assets: 243 

Miscalculation of figures: 56, 191 

Misconduct: 54, 121 

Missouri: 52, 57, 184 

Monopoly: 64 

Morgan, Thomas A.: 81 

Motion picture arbitration: 74 

National Academy of Arbitrators: 6, 
18, 73, 202 

National defense: 2, 12, 17, 196 

National Federation of Textiles: 54, 
199 

National Foremen’s Institute: 17, 19 

Nebraska: 52 

Netherlands Arbitration Institute: 23, 
40, 227 

Netherlands Chamber of Commerce in 
the U.S.A.: 41, 234 

New Jersey: 20, 116, 180, 182, 184, 
187, 189, 242 

New York Produce Exchange: 112, 
183 

New York statutes: 138, 202 

New York Stock Exchange: 250 

North Carolina: 102, 114, 141, 253 

Norway: 117 

Nussbaum, Arthur: 64 

Ohio: 244 

Oklahoma: 122, 125 

Oleck, Howard L.: 163 

Opinion of arbitrators: 60, 103, 135 

Oral agreements: 242 

Participation of parties: 52, 56, 246 

Partnership: 56, 112, 118, 119, 178 

Patents: 4 

Patterson, Robert P.: 2, 196 

Peaslee: 260 

Pennsylvania: 53, 55, 125, 141, 178, 
180, 181, 183, 187, 201, 247, 248, 253 

Perjury: 122 

Perlman, Mark: 168 

Permanent Court of Arbitration: 22 

Personal service: 117, 240 

Philippines: 24, 227 

Precedents: 37, 60, 103, 135 

Principal: 51 

Profile of Labor Arbitration: 58, 202 

Pro forma arbitration: 57 

Promotion of commercial arb.: 223 
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Publications: 58, 126, 253, 260 

Puerto Rico: 138, 254 

Racca, Luigi: 235 

Railway Labor Act: 51, 191 

Receiver: 118, 247 

Reference to rules: 112, 183, 251 

Release: 241 

Rent control: 57, 117, 123, 138, 191, 
192, 252 

Rescission: 52 

Res judicata: 119 

Reverse side of contract: 177 

Review of court decisions: 50, 112, 
177, 240 

Revocation: 112 

Rosenthal, Morris S.: 21, 223 

Sales distribution agreements: 110 

Sales notes: 177, 240, 241, 246 

Sanders, Pieter: 40 

Screen Writers’ Guild: 250 

Separation agreement: 55, 191 

Service credits: 180 

Service by mail: 118 

Smith, Russell S.: 611 

South Africa: 23 

Soviet Union: 53, 64, 225 

Spain: 23, 190 

Special proceedings: 123 

Specific performance: 163 

Standard Cotton Textile Sales Note: 
240, 246 

Standards of arbitration: 6, 21, 81 

Stated case: 233, 244 

Statute of limitations: 119 

Stein, Emanuel: 62 

Stockholder agreements: 243 

Stocking, George W.: 64 

Subsidiaries: 113 

Sunday provision: 242 

Superior Oil Company: 239 

Supplemental award: 190 

Syme, M. Herbert: 19, 103 

Taft-Hartley Act: 100, 124, 219, 222 

Taylor, Albion Guilford: 63 

Teaching of arbitration: 88 

Ten-day notice: 188 

Tennessee: 192 

Termination of contract: 113, 184, 246 

Testaments: 30 

Testimony: 122 
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Third party: 184 

Time and a half-provision: 182 

Time limit for award: 190, 252 

Time limits for arbitration: 50, 118, 
119, 241 

Tobin, Maurice J.: 17 

Trademark: 250 

Trade Practice Rules: 199 

Training program: 19 

Trucking Arbitration Authority: 248 

Turkey: 23, 227 

Twentieth Century Fund: 64 

Unacknowledged award: 251 

United Nations: 127, 223 

Updegraaf, Clarence M.: 62 

U. S. Arbitration Act: 52, 114, 183, 
184, 185, 201, 247, 248 

U. S. Department of Labor: 203, 221 

Violation of ceiling prices: 178, 186, 
242 


Voluntary International Arbitration 
Tribunals: 21 

Wage Stabilization Board: 92, 100 

Waiver: 117, 122, 179, 184, 246 

Warren, Edgar L.: 58 

Watkins, Myron W.: 64 

Watson, Thomas J.: 2 

Weinberg, Sidney J.: 2 

Wharton School: 18 

Wills: 30 

Wilson, Charles E.: 3 

Wisconsin: 201, 219, 244, 247 

World Peace through World Trade 
Award: 130 

Wright, Robert L.: 74 


Yale Conference: 70 
York-Antwerp Rules: 190 
Yugoslav Claims: 36 
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PUBLICATIONS OBTAINABLE THROUGH THE 
AMERICAN ARBITRATION ASSOCIATION* 


AMERICAN: 


Kellor: American Arbitration, Its History, Functions and Achievements 
(Harper & Brothers, New York, 1948), pp. 262, $3.00 

Sturges: Commercial Arbitrations and Awards, pp. 1082, $15.00 

Kellor: Arbitration in Action, pp. 412, $3.50 

Science of Arbitration; Arbitration as a Business Tool; Lawyer’s Place 
in Arbitration 

“- of Ethics and Procedural Standards for Labor-Management Ar- 
itration 

Voluntary Labor Arbitration Rules 

A Guide to Labor Arbitration Clauses 

Braden: Labor Arbitration Procedures and Techniques 

Commercial Arbitration Rules 

Standards for Commercial Arbitration 

Questions and Answers on the American Arbitration Association 


INTERNATIONAL 


Foreign Trade Arbitration Clauses and Services 

Blue Book of Inter-American Commercial Arbitration 

Rules of the Inter-American Commercial Arbitration Commission (Eng- 
lish and Spanish) 

International Year Book on Civil and Commercial Arbitration, ed., by 
Nussbaum, pp. 418 

Kellor and Domke: Western Hemisphere Systems of Commercial 

Arbitration 


Rules of Conciliation and Arbitration, International Chamber of Commerce 


THE FORTHCOMING ISSUE of the Journal will contain, among other 
contributions, two articles on “Challengeable Trends in Labor Arbitration,” by 
Isadore Katz, General Counsel, Textile Workers of America, ClO, and by 
James P. Mitchell, Vice President, Bloomingdale Bros., Inc.; “Education in 
Arbitration,” by Joseph S. Murphy, Director of Panels and Regional Activities, 

AAA; and “Arbitration at the Zurich Congress of the Intern ational Association 
of Fiscal and Financial Law,” by M. Charles Carabiber, of Paris, France. 


* Unless otherwise noted, literature is available without charge. 
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